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No. 1002. 


N. M. CatHoun £7. AL. vs. 8. D. CRoSSGROVE ET AL. 


Grand-children, coming to the partition of their grand-father’s estate, when their own father 
died before their said grand-father, are not bound to collate what their father received 
before his death, because they inherit in their own right, and not by right of representa- 
tion. C.C. 1240. Re-affirming Decisions in 4 N. S. 557 and 23 An. 290. 


PPEAL from the Seventh District Court, parish of Catahoula. Ellis, 
judge ad hoc. 


J. L. Dagg and Boatner & Lidell for Plaintiffs and Appellees : 


All matters put at issue in a suit for partition are concluded by the judgment rendered 
therein, which wil! operate as res judicata. The doctrine announced in 10 A. 636 applies 
only tosuch matters as arise before the notary, after the decree of partition has been 
ordered, and which were not submitted to the Court prior to rendering that decree. 

Grand-children coming to the partition of their grandfather's estate are not obliged to collate 
an onerous obligation due to it by their father, C. C. 1240; 4 N.S. 557; 23 An. 290. 

A purchase by a married woman is presumed to have been made with community funds until 
the contrary appears. ° 

Where a community purchase has been annulled, the obligation of the vendor to restore the 
price he has received is a community asset, under the control of the husband. 

The obligation of an heir to collate a prescribed debt, due by him to the estate of his ancestor, 
does not descend to his heir, who inherits by representation, and who has accepted his 
father’s succession. By the act of accepting, he has bound himself to pay only subsisting 
and exigible debts. 
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R. G. Smith and D. B. Gorham for Defendant Brunot, Appellant: 


A judgment decreeing the partition of the property of a succession among the heirs is not 
res judicata against a cluim for collation subsequently made by one of the heirs, before 
the partition is made. This point is treated under several different heads, pages 2 to 11, 
and the authorities bearing upon each, respectively, referred to. 

When a married woman sells her property and the sale is afterward annulled on the ground 
of lesion, and she recovers the property, the obligation to restore the price received by 
her is an obligation of the wife, and not of the community between her and her husband. 

When a married woman is executrix of her former deceased husband and the property under 
her administration is composed exclusively of the community property between them, 
the entire property, including the eventual interest of the executrix therein, is deemed 
by the law as the estate and succession of the deceased husband, and is administered by 
the executrix as succession property. 

And the revenues of such property belong to the succession, and do not fall into the commu- 
nity between the executrix and her living husband, and are not under his control and 
administration, but under the control and administration of the executrix. 17 L. 247-8 ; 
24 An. 529. 

Where a married woman purchases property, and in a suit against her for the property, to 
which her husband is made a party to authorize and assist her, she claims the property 
as her own, then as between the husband and heirs of the wife, he would be estopped 
from disputing the title of the wife, and the jndicial admissions of the wife are bindiag 
on the heirs. 21 An. 343; 16 An. 271; 23 An. 8&3; Hen. 1469§6; Hen. 522§5; Louque, 
224 § 49. 

The receipt by the husband of money belonging to the wife is a valid receipt by the wife. 
C. P. 107; 25 An. 592; 15 An. 383; 26 An. 594; Louque, 675 § 3, ib. 624 § 1-2. 

The proceeds of the crops of a plantation under administration is the property of the suc- 
cession, and rent due for land belonging to the succession is a debt due to the succession, 
and not to the heirs. 

A succession is a legal person, and does not lose its identity as such till the heirs are lawfully 
put into possession of the property. C. C. 873 ; 32 An. 1021; Louque, p. 160. 

The revenues of the property of the succession received by the heirs are a part of the prop- 
erty of the succession, and should be brought into the partition. Donat §§ 2767, 2662, 
2663, 2747; 27 An. 328; 32 An. 974. 

In this case the Calhouns and Crossgroves come to the succession of their grandfather, Neely, 
not by representation of their mothers, but by transmission through them. 4 N.S. 590; 
23 An. 290. 

A judgment is barred by prescription of ten years and it runs against minors. 24 An. 211. 

The plaintiffs, Calhoun, who were all majors at the time they brought the present suit for 
partition of the same property embraced in the decree of 1860, it is evident that by the 
institution of this suit they have re-opened the whole question of collation, even though 
it had been closed by the decree of 1860. 

The plea of res adjudicata cannot avail one whose action involves a renunciation of the plea. 
Hen. Dig. p. 764 § 21. 

Both the plaintiffs, Calhoun and defendants, Crossgrove, are concluded by their acts and 
judicial admissions, and also by those of their ancestors. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an action of partition among the grand- 
children of Sanders Neely and wife. They constitute three branches, 
one suing, two defending. No difference exists between them, as to the 
proportion in which the inheritance is toaccrue to them. Thecontention 
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involves only the liability of the plaintiffs and of the minors Crossgrove, 
defendants, to collate. ‘ 

Brunot, the other defendant, who represents a branch by himself, 
claims that the plaintiffs should be made to collate three sums, which 
aggregate $16,650, alleged to have been received by their mother, from 
Widow Neely (at the time Mrs. Garrett), and that his co-defendants, the 
minors Crossgrove, who together represent a branch, should bring back 
$4650, which their mother had likewise received. 

In bar to this demand for collation, the correctness of which is de- 
nied, many defenses are set up. 

The plaintiffs and the minors Crossgrove plead res judicata. The 
latter claim, that the estate of Mrs. Garrett is indebted to them in the 
sum of $2156, with legal interest for twenty years, which they eventually 
set up in compensation. The defense of res judicata is predicated on a 
judgment rendered in 1860, in a partition suit brought by Mrs. Calhoun, 
plaintiffs’ mother, against Mrs. Garrett and against her co-heirs. The 
claim for the $2156 is based upon a judgment rendered in 1859, homolo- 
gating an account presented by Mrs. Garret as Neely’s executrix. The 
minors Crossgrove further claim the rents and revenues of the property 
from 1859, the date of the account, up to the death of Mrs. Garrett, 
which occurred some two years since. 

The lower court rejected those several demands and ordered a par- 
tition in kind. From this judgment Brunot, alone, has appealed. The 
minors Crossgrove have asked no amendment. 

In this Court, both the plaintiffs and the minors Crossgrove, through 
their tutor, have pleaded the prescription of five, ten and twenty years. 

The facts disclosed by the record are: Sanders Neely and Sarah A. 
Neely were husband and wife. As the only issue of their marriage, they 
had four daughters, who were minors at their father’s death, in 1847. 
Neeiy left considerable property, and a will, appointing bis wife the execu- 
trix thereof. She qualified, both as executrix and as tutrix. In 1848 Mrs. 
Neely became Mrs. Garrett. 

It appears that subsequently, Mrs. Garrett became desirous of pur- 
chasing the interest of Mrs. Calhoun in her father’s estate, and accord- 
ingly, a notarial act was executed. Several receipts were offered in 
evidence to prove, not only the receipt of the price of sale, but other 
amounts, 

We are satisfied that those receipts have been shown to represent 
one and the same thing, the price of the hereditary rights and that of a 
slave. We do not understand that it is now insisted that they prove 
anything else. 

There is also in evidence a receipt, purporting to be for the price of 
sale of Mrs. Crossgrove’s interest in her father’s succession, but the 
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testimony of the tutor of the minors shows that the money, which was 
received and was less than the receipt calls for, was paid on account of 
the revenues of the Neely plantation. 

It is claimed that, as the sale by Mrs. Calhoun to Mrs. Garrett was 
judicially annulled, the price of sale should, under the terms of the 
judgment, which reserves the rights of Mrs. Garrett to claim it, be col- 
lated by the plaintiffs, as a debt of their mother, whom they represent. 

We have thought proper briefly to state our views, touching the 
character of those claims, not because we considered the statement 
material for the determination of the controversy, but merely because 
we deemed it proper to place the parties in their rightful positions, for 
a better understanding of the case. 

Considering, from the conclusion which we have reached from a 
different standpoint for the decision of the differences of the parties, 
that it is unnecessary to pass upon the pleas of res judicata, prescription 
and compensation, set up in this matter, we will simply eliminate them. 

Conceding that it is true that both Mrs, Crossgrove and Mrs. Cal- 
houn have received from their mother the amounts charged against 
them,—we do not find that they were given to them en avancement 
@Vhoirie. The utmost that we could find would be, that those’ ladies re- 
received those amounts and that they died indebted for the same to their 
mother, Mrs. Garrett. 

It is important to bear in mind, not only that Mrs. Crossgrove and 
Mrs. Calhoun died before their mother, whose heirs they never were, but 
also, that their successions were accepted by mere operation of law, 
under benefit of inventory, on behalf of their minor children. 

Such being the case, those children, coming in their own right to the 
succession of their grandmother, Mrs. Garrett, are not bound to collate 
debts due her by their respective mothers. 

The maxim: qui jure alterius utitur, eodem jure debet, receives no 
application to a case of the nature of that now under consideration. 

Although it may be true, as a proposition of law, that, if Mrs. 
Crossgrove and Mrs. Calhoun had survived their mother they would 
have had to collate, not only advances and gifts, but also debts, it is not 
the case when, having died before their mother, they leave heirs or rep- 
resentatives who are called to the inheritance and come to it in their 
own right. 

Article 1240 of the R. C. C. provides that “the grandchild, when 
inheriting, in his own right, from the grandfather or grandmother, is not 
obliged to refund the gifts made to his father, even though he should 
have accepted the succession ; but if the grandchild comes in only by 
right of representation, he must collate what had been given to his 
father, even though he should have renounced the inheritance.” 
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This article is almost identical with article 248 of the Napoleon 
Code, and was article 203 of the Code of 1808. 

It has already been twice judicially expounded, and extended to 
debts due by the heir to the ancestor, however those debts may have 
originated. ; 

In the case of Destrehan, 4 N. S. 557, in which two opinions were 
rendered, one by Judge Mathews and another, on rehearing, by Judge 
Porter, the question now before us, presented under tbis article, was 
most elaborately, maturely and ably considered. The Court there dis- 
tinctly held, that grandchildren, coming to the partition of their grand- 
father’s estate with uncles and aunts, are not bound to collate an 
onerous obligation due by their father. In the exhaustive opinion on the 
rehearing, the Court finally said: “If the father should die after the 
succession was opened, and his children came forward to represent him 
in the partition of their grandfather’s estate, they could take neither 
more nor less than he could. But when the father dies before the grand- 
father, the grandchildren do not take their right from their father ; they 
receive it from the law, independent of his acts or his will, and even 
when he should have manifested a contrary intention.” 

In the succession of the Misses Morgan, 23 An., 290, in which the 
question was again presented and ably considered, the ruling in the 
Destrehan case was formally affirmed. 8 L. 228. 

Those decisions are fully supported by all the French authorities 
bearing on the question. Rolland de Villargues, Rap. de Suc, 22, n. 29; 
Malpel, n. 263; Chabot, v. 3, on Art. 848; Toullier 4, n. 458, 186, 187; Del- 
vincourt, Notes et Expl. 28; Paillet, Leg. and Juris. des Suc., 2, 600; 
Manuel des Audiences, 177 ; Manuel de droit Francais, Art. 744—note; 
Laurent, vol 2, p. 138, No. 175, on Art. 848 (Cours élém. de dr. civ.) 

Concluding, therefore, that the Calhoun and Crossgrove heirs are 
not bound to collate, we find no error in the judgment appealed from, 
which is, therefore, affirmed with costs. 








No. 998. 
Isaac LEMLE vs. JOHN P. Rovton, SHERIFF, ET ALS. 


Oy Motion To Dismiss. 

The surety on a release bond cannot be held for a greater or different amount than his principal. 

The obligation of the principal on such bond is to produce the property on the day of sale, 
and, in default thereof, to pay the amount of the judgment with interest and costs, but 
not the amount of the bond, nor the value of the property if it exceeds the amount of the 
judgment. 33 An. 416, affirmed. 

In a suit enjoining a seizare, a claim for damages cannot vest, or contribute to vest, this Court 
with jurisdiction. 30 An. 427, affirmed. 


PPEAL from the Seventh District Court, parish of Catahoula. 
Ellis, judge ad hoc. 
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Smith & Dagg for Plaintiff and Appellee: 


The Supreme Court is without jurisdiction. The principal of the judgments of Winter & 
Hunter vs. Peter Hunter is, in one case, $500, and in the other $397 57, amounting together 
(exclusive of interest) to $895 57, which sum, without deducting $105, which has been 
paid on the judgments, is insufficient to give the court jurisdiction. 

The thing or matter in controversy is the amount of these judgments. 

The surety on the bond can never, in any event, be bound for more than the judgment against 
the principal. If the bond is less than the judgment, then he would be bound for the 
bond only. If the bond is for more than the judgment, then only for the judgment. In 
cases of sequestration, where the bond should be for the value of the property released 
the surety is liable for that value only, whatever the amount ot the bond or judgment. 
Carroll vs. Hamilton, 30 An. 523; 4 An. 372; 33 An. 14. 

In this case execution could issue for the amount of the judgment only, and not for amount 
of the bond. . 

In case of an ordinary twelve months’ bond, the writ might issue on the bond, for that is 
precisely the amount due to the creditor by the debtor; but in this case, though the bond 
has the effect of a twelve months’ bond, yet it is no measure of the surety’s liability, for, 
as under the law, it must exceed by one-half the value of the property released, that 
value might be twenty times the amount of the judgment. 


D. B. Gorham for Defendants and Appellants: 


It is not the amount of the judgment, but the amount in contestation which gives jurisdiction 
to the Supreme Court. 21 An. 366; 28 A. N. R. 





Motion To Dismiss. 


The opinion of the Court was delivered by 

Pocuf, J. Plaintiff and appellee moves to dismiss this appeal on 
the ground that the amount in dispute is not sufficient to give us juris- 
diction. 

From the pleadings it appears that Winter & Hunter, judgment 
creditors of Peter Hunter, Sr., issued execution against their debtor, 
whose property was seized by the sheriff, but was released by the 
debtor, who furnished a delivery bond in the sum of $1080, in accord- 
ance with the provisions of Sec. 341, Revised Statutes, with the plaintiff 
in this case as his surety. On the failure of the debtor to produce the 
property on the day fixed for the sale, the delivery bond was forfeited 
by the sheriff, who then proceeded to seize the property of plaintiff 
herein, as the surety on the bond. The object of the present suit is to 
restrain further proceedings in execution on the forfeited bond, on the 
ground of the alleged nullity of the two judgments held by Winter & 
Hunter, and on which execution had issued against Peter Hunter, Jr. 
These two judgments, which had been rendered by the late Parish 
Court of the parish of Catahoula, were, one for the sum of $500, and 
the other for $395 57, with interests, and subject to a credit of $105, 
making the aggregate of the capital of the judgments amount to 
$895 57, subject to the credit stated above, and that amount is, in our 
opinion, the matter in dispute in this suit. 
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In the case of Schmidt & Ziegler vs. A. C. Brown and R. Strauss, 
recently decided by us in New Orleans, and not yet reported, and pre- 
senting this identical question, we considered the following propositions 
as clearly established and settled in our jurisprudence: 

ist. That the surety on the bond could not be bound for a greater 
or different amount than his principal. 

2d. That the obligation of the principal was to produce the prop- 
erty on the day of sale, and in default thereof, to pay the amount of the 
judgment with interests and costs, but not the amount of the bond, nor 
the value of the property, if it exceeds the amount of the judgment. 

It follows, therefore, that the obligation of the surety in this case 
was to produce the property of his principal, which had been released 
from seizure, and’ in default thereof, to pay the amount of the seizing 
creditors’ judgments with interests and costs. 

Under the forfeiture of the bond the sheriff was proceeding to en- 
force this obligation against the surety, when he was enjoined by these 
proceedings. The issue is, therefore, whether the sheriff will be allowed 
or not to proceed in the enforcement of this obligation, and, for the pur- 
pose of our jurisdiction, the test is to be found in the amount of the 
obligation sought to be enforced, exclusive of interests, and which pre- 
sents a matter in dispute not exceeding one thousand dollars. 

Appellants contend that the claim for damages in the sum of thir- 
teen hundred dollars, contained in plaintiff’s petition for injunction, 
should vest this Court with jurisdiction. 

One of the items of the damages claimed, is one thousand dollars 
for loss of credit, and is purely fictitious. We take it as a settled doc- 
trine that in a suit enjoining a seizure, on the ground of the nullity of 
the judgment, a claim for damages cannot be considered as an element 
under which the appellate jurisdiction of this Court can be tested, and 
we shall not consider this extravagant demand for imaginary damages 
asa part of the matter in dispute in this case. Poree vs. Valisch, 15 
An. 292; particularly Cushing vs. Sambola & Ducros, 30 An, 427. 

The reasoning of the court on this point, in Cushing vs. Sambola & 
Ducros, 30 An. 427, is conclusive, and we have followed that authority in 
a case recently decided by us in New Orleans, and not yet reported. 

Our attention is called to the fact, as shown in the record, that this 
appeal had primarily been brought before the Circuit Court of Appeals 
of the Second Circuit, whence it was dismissed ex proprio motu, on the 
ground that the matter in dispute exceeded the jurisdiction of that 
tribunal. 

We have carefully read and considered the able opinion of our 
learned brothers of the Circuit Court, and are constrained to differ with 
them in their conclusions, But we cannot grant the relief asked by 
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appellants, and remand this appeal to the Circuit Court with directions 
to entertain the same. 

The right of appeal is sacred, and should not be denied for insuffi- 
cient reasons, but until proper proceedings have been resorted to, we 
cannot exercise our supervisory jurisdiction. 

It is ordered that this appeal be dismissed at appellants’ costs. 








No. 992. 
JoHN CuHaFFE, Bro. & Son vs. Witt1am T. OLIVER, ADMINISTRATOR. 


The administratorfof a married woman's succession has the right to show, without pleading 
fraud and injury, that an obligation contracted by her during her lifetime and upon 
which her estate is sued, was for the purpose of paying her husband’s debt and, therefore, 
null and void. 


PPEAL from the Fifth District Court, parish of Richland. Gunby, 
judge ad hoc. 


Bayne & Renshaw and Wells & Williams for Plaintiffs and Appel- 
lants: 


Testimony before the clerk is subject to such objections as may be made at the taking thereof, 
and also subject to such other objections as may be made to the introduction thereof on 
the trial. R. R.S. § 491. 

The administrator of an estate represents the creditor as their trustee. 2 An. 923; 4 An. 169; 
21 An. 149. 

To set aside an alleged illegal contract, the administrator (or creditor) must allege and prove 
that said contract was in fraud of and to the injury of the creditor. R. C.C. 1878; 11 
Rob. 494; 2 Rob. 101; 1 Rob. 528; 19 An. 290; 6 An. 495. 

A sale by an intestate can be attacked only by heirs, legatees or creditors, whose debts 
existed at the time of the decease. The sale cannot be attacked by the administrator, 
unless creditors have been injured. 6 An. 495. 

An act or contract by the wife, whereby she is rendered liable for her husband's debts, is 
affected with a relative nullity only, but exists unless repudiated by those in whose inter- 
est the nullity is established. 

Her disability renders such contracts voidable. 3 An. 426. 

Illegal contracts affecting minors’ property may be ratified. 3 An. 536; 3 An. 329-330. So 
may those affecting the property of married women, 

A contract made by a femme couverte may be ratified by her after she becomes a Semme sole. 
4 La. 328; 7 La. 76. 

A person who becomes capable of disposing ot property thereby becomes capable of ratifying 
any alienation already made of the property. 8 Rob. 466. 

To revoke an illegal transfer the transferree should be sued. 

A married woman authorized by her husband may sell her separate property. She may make 
such use of the proceeds as she desires. 


Potts & Hudson ‘and Chs. J. Boatner for Defendant and Appellee: 


First—A wife cannot bind herself or her property for the debt of her husband. C. C. 2398 
Second—The law forbidding such contracts is prohibitory. 14 An. 165; 9 L. 590. 
Third—Whatever is done in contravention of a prohibitory law is void. C. C. 12. 
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Fourth—When the law forbids contracts of a particular kind its provisions cannot be evaded 
by giving to those contracts a different form from that forbidden by law, when in sub- 
stance the contract is that prohibited, 5 N.S. 54, 431; 7 N.S. 344; 8 N. S. 692; 4R. 510; 
12 R. 84; 12 An. 852. 

Fifth—Married women are never estopped when sought to be held liable for the debts of their 
husbands. 14 An. 168; 16 An. 11, 

Sixth— Whatever be the form of the contract its true nature and intent may be inquired into. 
12 An. 852; 12 R. 84; 1 An. 429; 2 An. 756; 14 An. 169; 4 R. 508. 

Seventh—The heirs have all the rights of the deceased. C.C. 945; 7 R. 183; 15 L. 528; 19 
An. 75. 

Eighth—The administrator represents the heirs as well as the creditors. 





The opinion of the Court was delivered by 

FEnNER, J. Plaintiffs sue the defendant, as administrator of his 
deceased wife, Mrs. S.J. Oliver, upon two notes, secured by mortgage 
and vendor’s privilege upon immovable property belonging to her 
estate. 

Defendant, admitting the signature and execution of the notes by 
the deceased, opposes the demand upon allegations covering, substan- 
tially, the following facts: 

Oliver and his wife were separate in property; and each had sepa- 
rate accounts with the New Orleans firm of I. W. Arthur & Co., Oliver 
being in 1871, a debtor of that firm, and his wife a creditor thereof. 

On May 26th, 1871, Mrs. Oliver was induced by her husband to 
execute an act of sale of certain real estate belonging to her to I. W. 
Arthur, for a pretended consideration; the sole object being to place the 
title in the hands of I. W. Arthur & Co. as security for any indebtedness 
which Oliver, the husband, might then or thereafter owe them. 

The property remained in possession of Mrs. Oliver, who paid the 
taxes by draft on Arthur & Co., by them paid and charged to her 
account. Subsequently, in 1872, under arrangement between Oliver, 
Arthur & Co. and the present plaintiffs, it was agreed that the latter 
should be placed in the shoes of Arthur & Co.; and that, upon plaintiffs’ 
accepting the drafts of Oliver, in favor of Arthur & Co., for the amount 
of Oliver’s indebtedness to the latter, Arthur should make over to plain- 
tiffs the title to the property. This was accordingly done. Arthur con- 
veyed the property to plaintiffs, “with no personal warranty,” in con- 
sideration of the acceptances agreed on. Plaintiffs opened an account 
with Oliver and charged him with the proceeds of the acceptances, dis- 
counted by themselves. Plaintiffs were informed that Arthur & Co. 
held the title from Mrs. Oliver solely as security for her husband’s debt; 
and accepted the title from Arthur merely as collateral security for the 
same debt, represented by their acceptances of Oliver’s drafts. Although 
the plaintiffs held this title for a considerable period, the property re- 
mained in possession of Mrs. Oliver, who paid the taxes on it. 


64 
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Thereafter, plaintiffs placed the title back in the name of Mrs. Oliver, 
by a sale to her, “with no personal warranty,” for a ccnsideration of 
$5000, evidenced by her two notes of $2500 each. secured by mortgage 
and vendor’s privilege, being the notes now sued on. 

The plaintiffs credited the amount of these notes (discount off) to 
W. T. Oliver, and held the same as security for Oliver’s debt to them, 
and to be enforced only for the amount which he might owe them. 

Such are the facts of these transactions, as alleged in the answer 
and clearly established by significantly uncontradicted evidence, received 
over the objection of plaintiff's counsel to its admissibility. 

If the evidence was properly received and is entitled to considera- 
tion, it is obvious that the transactions recited were, from beginning to 
end, a mere contrivance, to which all the parties were knowingly privy, 
by which the wife and her property were to be bound for her hushand’s 
debts, in violation of the prohibition of Art. 2398 of the Civil Code. It 
is settled, to epitomize our jurisprudence, that such transactions cannot 
be sustained; that the wife and her legal representatives cannot be 
bound thereby; that she may attack and annul them, or may defend 
against them; that she is not estopped by her own acts in aid of the 
transactions, which are presumed to be done under marital iufluence; 
that, whatever the form of the contract, its true character may be in- 
quired into and laid bare; and that, in her assault upon even authentic 
acts, she is not confined to counter-letters and interrogatories on facts 
and articles, but may resort to parol evidence to establish their true 
nature and purpose. See on these different points: 14 An. 169; 16 An. 
11; 5 An. 572; 2 An 756; 12 An. 852; 12 R. 84; 1 An. 429; 4 R. 508; 

Of course, these doctrines have their limitations, when they involve 
the rights of innocent third persons, who have acted, in good faith, 
upon the apparent validity of such transactions. With these limita- 
tions we are not here concerned. 

The objection to this evidence, as presented by the bill of excep- 
tions, is based on the idea that the administrator represent the creditors 
alone; that the defense is, in effect, an action by, or in behalf of, creditors 
to revoke the contracts of their debtor, and cannot be maintained in the 
absence of allegations of fraud and injury to creditors. 

We find no force whatever in the objection. It is manifest that the 
administrator represents the heirs as well as creditors, and is entitled, 
and even bound, to bring all actions and make all defenses, which the 
deceased could make. As representative of the creditors, an adminis- 
trator may bring some actions which the deceased could not have 
brought; and, in such case, the allegations of fraud and injury to cred- 
itors would be essential. This, however, is not such a case, and those 
allegations were unnecessary. 
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The evidence was properly received, and it establishes a conclusive 
defense against plaintiffs’ claim. 

Defendant claimed, in reconvention, an amount due by plaintiffs on 
the separate account of deceased. 

The judge a quo did not errin confining her claim to the amount 
shown on the account rendered to her by plaintiffs, which she received, 
and, so far as the evidence shows, never objected to. 

The judgment is, therefore, affirmed at appellant’s cost. 








No. 1018. 


THE Mayor AND City CounciIL oF MoNROE vs. JOHN GERSPACH. 


The right exists in the Council of a municipal Corporation to determine what, in its nature 
and use, it deems a nuisance, and to direct its removal or discontinuance under the pen- 
alties which it is, by legislative authority, empowered to impose or inflict. 10 An., 227. 


A PPEAL from the Recorder’s Court for the City of Monroe. 
Stubbs & Stillman for Defendant and Appellant. 
Franklin Garrett for Plaintiff and Appellee. 


The opinion of the Court was delivered by 

Levy, J. The defendant appeals from a judgment rendered by the 
Recorder’s Court of the City of Monroe, decreeing that he pay a fine of 
twenty-five dollars and costs and, in default of his payment of said fine, 
that he work on the publie streets, to be computed at one dollar per day 
until said fine is paid. This fine was imposed for violation by the de- 
fendant of Ordinance No. 413 of said city, in failing and refusing, a'ter 
due notice given to him, to fill up the vaults or sinks of privies on prem- 
ises in said city, belonging to, or under the control and agency of, de- 
fendant. 

Appellant urges the illegality and unconstitutionality of said ordi- 
nance, on the grounds: 

That it is not a general law, under which these or any other vaults 
are declared and can be shown to be nuisances; nor is it a law, under 
which any structure, of any description, can be shown to be a nuisance; 
2d. That a condition precedent to enforcing the removal of any given 
structure as a nuisance, when said structure is not built or erected in 
violation of a prohibitory law, is to first declare said structure a nuisance; 
that said ordinance does not so declare the vaults which it is attempting 
to do away with, and, for that reason, is nuil and void; 3d. That the 
City Council may enact laws to prevent, as well as remove, nuisances, 
but cannot punish by fine and imprisonment for failure to remove a. 
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nuisance which does not exist in violation of a prohibitory law; that a 
law of that character is unconstitutional, for its enforcement would be 
placing an unjustifiable restraint upon personal liberty; that Ordinance 
No. 413 is of such character, and is, therefore, unconstitutional, null and 
void; 4th. That said ordinance is null and void because it does not give 
to the owner of the property, who refuses to remove the alleged nuisance, 
the right to show that the object is not of such character, and it is, 
therefore, unreasonable and an oppressive restraint upon common right; 
and, 5th. That said ordinance is invalid because its enforcement will not 
preserve the cleanliness of the city and thereby benefit the health of its 
citizens, but, on the contrary, it is calculated and will prove deleterious 
to the public health. ; 

The act of the Legislature, approved May 4th, 1871, incorporating 
the City of Monroe, is very full and explicit in its grant of municipal 
powers; among others, it specially confers the power “ to regulate and 
preserve the peace and good order of the city, and provide for, and 
maintain its cleanliness and salubrity in a manner not inconsistent with 
the laws,” 39. In the same section, the city is authorized “to abate 
nuisances, suppress houses of ill-fame, and to cause the arrest and pun- 
ishment of vagrants,” “ to cause persons sentenced to fine and imprison- 
ment, or either, to be placed at work upon the streets and other public 
works of said corporation, in the event of the failure of said persons so 
sentenced, as aforesaid, at one dollar per day.” Under the authority 
thus granted, “to make and pass such laws and ordinances as are neces- 
sary and proper,” the city adopted Ordinance 413, “in reference to the 
public health of Monroe, prohibiting the digging or excavating of privy 
vaults, requiring all privy vaults and excavations now existing to be filled 
up, and prescribing penalties for the violation of any provision of (this) 
ordinance.” That eminent author, Judge Dillon, in his work on Municipal 
Corporations, vol. 1, ? 369, says: “Our municipal corporations are usually 
invested with power to preserve the health and safety of the inhabitants. 
This is indeed one of the chief purposes of local government, and rea- 
sonable by-laws in relation thereto have always been sustained in 
England, as within the incidental authority of corporations to ordain.” 
And in 3 374: “It is to secure and promote the public health, safety and 
convenience, that municipal corporations are so generally and liberally 
endowed with power to prevent and abate nuisances. This authority 
may be constitutionally conferred on the incorporated place, and it 
authorizes its council to act against that which comes within the legal 
notion of a nuisance; but such power, conferred in general terms, can- 
not be taken to authorize the extrajudicial condemnation and destruction 
of that as a nuisance, which in its nature, situation or use, is not such.” 
We think the right exists in the council of a municipal corporation to 
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determine what, in its nature and use, it deems a nuisance, and to direct. 
its removal or discontinuance under the penalties which it is, by legisla- 
tive authority, authorized to impose or inflict. In the case of Kennedy vs. 
Phelps, 10 An. 227, our own Supreme Court has passed very clearly 
upon a question like that involved in this case. The Court there said: 
“The power to abate nuisances, is a portion of police authority, neces- 
sarily vested in the corporations of all populous towns. In the case of 
Hart vs. The Mayor of Albany, 3d Paige’s New York Chancery Reports, 
the Court said: ‘The question of nuisance or no nuisance is always a 
question of fact, in relation to which the opinions of individuals will 
necessarily differ. It, therefore, becomes necessary, in all populous 
towns, to regulate such matters by police ordinances; and public policy 
requires, that the corporation of the place should not be disturbed in 
the exercise of their powers, unless they have clearly transcended their 
authority.’” The proper exercise of the police power and the efficient. 
preservation of the public health could hardly be accomplished, if every 
individual or any set of individuals can determine what is properly to 
be regarded as a nuisance and what are measures of salubrity. The 
various tastes and habits and the conflicting hygienic theories of differ- 
ent persons would, if it were necessary to be guided by them, prevent 
the municipal authorities from adopting any fixed and ¢ertain plan. It 
is, therefore, right and proper that they should be vested with the au- 
thority to decide what comes within the “legal notion ” in that regard. 
5 N.S. 411; 31 An. 720. We think the ordinance complained of is legal. 
We are unable to perceive in what respect it infringes any constitutional 
rights of appellant, and think the judgment appealed from should not 
be disturbed. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s costs. 








No. 1007. 
Mrs. S. E. Myers, ADMINISTRATRIX, ET AL. vs. T. G. & F. E. Briauam. 


The judgment appealed from, being rendered against all the Defendants indiscriminately and 
without severance, and being, therefore, indivisible, and proper showing being made in 
this Court that one of said Defendants was dead at the time the judgment was rendered 
and the appeal taken, it is ordered, on Motion of the legal representative of the dead De- 
fendant, that the judgment be set aside and the case remanded to the lower Court for the 
appearance of proper parties. 


PPEAL from the Sixth District Court, parish of Morehouse. Hall, 
judge ad hoc. 
Todd & Todd for Plaintiffs and Appellees. 
D. C. Morgan and Richardson & McEnery for Defendants and Ap- 
pellants, 
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On Motion To REMAND. 

The opinion of the Court was delivered by 

BermupeEz, C.J. On the sworn and admitted averment of the death 
of W. A. Gage, represented as one of the defendants in this case,—prior 
to the rendition of the judgment appealed from, and, therefore, to the 
taking and perfecting of the appeal obtained in his name, in ignorance 
of his demise.—counsel for his executor ask the court to annul the 
judgment, and to remand the case for the appearance of proper parties. 

If it Le true that Gage had an interest at stake which required 
assertion for vindication, that he did assert it, that the judgment on it 
is one by which he can be aggrieved, there can be no.doubt that the 
motion should prevail. 

To determine the question presented, we must inquire into the pro- 
ceedings, but we have no authority to look into the evidence introduced 
on the trial of the case. 

An examination of the pleadings shows that this is a petitory action 
brought against the defendants as tenants in possession, who, upon dis- 
closing Winston, Morrison & Co. as their landlords, were discharged 
from further concern. On the representatior that the owners named 
were absentees, a curator ad hoc was appointed to them, who answered 
on their behalf. Winston, Morrison & Co., however, subsequently ap- 
peared, together with W. A. Gage, represented as the then sole real 
owner, all residing in New Orleans; and, by one and the same answer, 
in which they styled themselves defendants, they joined issue with the 
plaintiff. 

The right of Gage to appear and defend the action, as he did, not 
only does not seem to have been disputed, but, on the contrary, appears 
to have been admitted. The record discloses that, in April, 1879, a rule 
was taken on plaintiff, in the name of Winston, Morrison & Co. and of 
W. A. Gage, as defendants, to show cause why testimony should not be 
read in evidence on the day of trial, and service of it was accepted by 
counsel for the plaintiff. The judgment was rendered against the de- 
Sendants. 

It is stated, in opposition to the motion, that Gage acquired the 
property in dispute, pendente lite, and that he was not a necessary party 
to the action. C. C. 2453; 16 An. 280; 13 L. 260. We cannot look into 
the evidence to verify the statement, while considering the motion; but, 
conceding it to be correct, it is manifest that, as the title, which was 
made to him, was involved in the litigation, he had a serious interest in 
joining the defendants, his warrantors. Had they not consented to per- 
mit him to appear with them, and had not the plaintiff consented to 
recognize him as a co-defendant, Gage would have had the undoubted 
right to intervene, in order to resist plaintiffs’ demand, and thus he 
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would have had a right to be heard and to have his claim and defense 
adjudicated upon. 16 An. 209. His answer cannot be deprived of its 
character, but, at worst, should be taken and dealt with as an interven- 
tion, tried and determined adversely to him. 

It is true that, as a rule, an intervenor must be always ready to 
proceed, and cannot retard the progress of the suit,—still there are 
instances in which such party litigant is entitled to a continuance. 32 
An. 765. The requirement of readiness implies the fact of existence. 
It surely never entered into legislative contemplation, to require readi- 
ness for trial, on the part of a deceased intervenor. In such a case, his 
representatives should be made parties. C. P. 120; 5 N.S. 431; 3 L. 527; 
18 L. 41; 9 An. 42; 8 An. 80; 10 An. 504. It is not even counter-alleged 
that they knew of his death and of the suit, and permitted the litiga- 
tion to continue. Those whose interests may be affected by a judgment, 
may but cannot be compelled to intervene; 14 L. 274; 11 R. 326; but 
the moment they have entered appearance in that form, and their status 
has been acquiesced in, their right to stand in judgment can no longer 
be questioned, and they become parties. 2 L. 456. 

It is true, that the judgment might, on affirmance, be binding on 
Winston, Morrison & Co., if the representative of Gage had not assailed 
it; but it is an indivisible entirety, by its very terms, having been rendered 
indiscriminately against “the defendants.” 32 An. 697. The case could 
not, therefore, be proceeded with here, as regards Winston, Morrison & 
Co., and remanded, as concerns the succession of Gage, as they were 
treated by the plaintift as necessary defendants. 

The judgment could be pleaded, if definitive, as res judicata against 
Gage, or the representative of his estate, not because it was rendered 
against Winston, Morrison & Co. and assigns, becoming such pendente lite, 
for we cannot ascertain the fact announced by statement, but because it is 
rendered against all the defendants, Winston, Morrison & Co. and Gage, 
without severance and indiscriminately. On the other hand, had the 
judgment been rendered in favor of the defendants, either of them could 
successfully set it up, as res judicata, in bar to any new action on the 
part of plaintiff. The judgment having been rendered against an un- 
represented dead man, is clearly a nullity. 8 An. 80; 22 An. 23. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled and set aside, and that the cause be re- 
manded to the lower court for further proceedings, agreeably to the 
motion and according to law, at plaintiffs’ costs in both courts. 

Mr. Justice Topp, having been of counsel, recuses himself. 

Mr. Justice FENNER dissents from the opinion and decree. 





DIssENTING OPINION. 
Fenner, J. The motion by the administrator of W. A. Gage dis- 
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closes, on its face, that Gage was dead at the time when the judgment 
was rendered and at the time when the appeal was taken in his individual 
name. 

There is, therefore, no judgment against him and no appeal taken 
by him. 

On the motion of a party, against whom no judgment has been 
rendered, and who is not before us, as appellant or in any capacity, we 
have no authority, in my opinion, to annul a judgment having no force 
or effect except between other parties, properly before us as appellants 
and appellees, and none of whom have applied for any such relief. 

Though, on other grounds, I think the relief asked should not be 
granted, the above alone is a sufficient ground for denying the motion. 








No. 1000. 
THE StaTE oF LovISIANA vs. HYPoLITE POLITE. 


This Court cannot review a verdict and judgment of the court below, on the ground that Ap- 
pellant is charged in the indictment with having committed the offence on the 19th of 
March, 1880, and the evidence shows that the offence was committed on the 19th of March, 
1881. Were this Court to review such evidence to ascertain whether the averment in the 
indictment was or was not properly sustained by the proof, it would be trying the case 
on appeal as to the facts. 

PPEAL from the Fifth District Court, parish of Ouachita. Richard- 

son, J. 

F. G. Hudson, District Attorney, for the State, Appellee. 

J. H. Dingrave for Defendant and Appellant. 

The opinion of the Court was delivered by , 

Topp, J. The defendant was convicted of murder, and sentenced to 
imprisonment in the penitentiary during his natural life, in accordance 
with the verdict rendered. Froth this sentence he has appealed. 

The sole ground relied on in this Court for a reversal of the sentence, 
is that contained in a motion in arrest of judgment filed in the court 
below, and which is substantially to the following effect: 

* That the indictment charged the offense to have been committed 
on the 19th of March, 1880, and the evidence showed that the offenge 
was committed on the 19th of March, 1881.” 

The evidence on which this conviction rests is not copied into the 
record; and if it had been, it would not be, under our limited jurisdic- 
tion, within our power to review it. The motion in arrest amounts 
simply to this: That it alleges that the averments in the indictment 
with reference to the offense charged were not sustained by the evidence. 

It seems too plain for argument that, with a jurisdiction expressly 
limited to questions of law only, this Court, even were the evidence in 
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the record, could not review such evidence to ascertain whether any 
averment in the indictment was or was not properly sustained by the 
proof; for that would be trying the case over again as to the facts by this 
Court; but, as the evidence on which the accused was convicted is not 
before us, it is utterly impossible, apart from our want of authority, to 
do so, to determine whether the proof was sufficient to warrant the con- 
viction, or whether it corresponded with the averments of the indict- 
ment. 

The counsel for the accused, however, contends that the evidence 
taken on the trial of the motion in arrest of judgment shows this alleged 
discrepancy between the averments of the indictment and the proof on 
the trial. Even if this were so, and for whatever purpose the evidence 
may have been offered, we cannot consider it, for that would be essen- 
tially reviewing the facts bearing on the guilt or innocence of the accused, 
which, by the terms of the Constitution, we are forbidden todo. In 
fact, we have no hesitation in saying, after a close review of the pro- 
ceedings found in the record, that, the motion referred to should not 
have been entertained by the court a qua—at least not asa motion in 
arrest of judgment—for the reason that it lacked the essential element 
of such a motion, in not confining the alleged irregularity or illegality to 
matters patent on the face of the record, to which it is strictly limited 
by law. We are, therefore, free to say, although it may not be neces- 
sary to the determination of this case, that all this inquiry outside of 
the record, and this introduction of parol evidence touching the issues 
raised by the motion, was irregular. 

Leaving out of consideration, as we must do, all this oral evidence 
admitted on the trial of the motion, and confining ourselves to the 
record, it is a matter of no moment whether the indictment charges the 
offense to have been committed on the 19th of March, 1880, as from a 
casual inspection of the instrument it would appear to declare, or 
whether it originally charged that the offense was committed on the 
19th of March, 1881, and the true date charged had been altered since 
the finding, as contended by the District Attorney. The indictment was 
brought into court on the 7th of April, 1881, the offense charged therein 
was murder, and it was entirely immaterial, as related to the guilt of 
the accused or of the validity of a conviction under the indictment, at 
which of the two dates the crime was committed. The only possible 
significance it could have in any case, would be in so far as it might bear 
on the question of prescription. In this case, it could have no such 
bearing, inasmuch as murder is expressly excluded by the statute from 
the number or list of offenses required to be prosecuted within a stipu- 
lated or limited time. R. S. Sec. 986. 

The judgment appealed from is affirmed. 
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No, 999. 


Dante. Y. Grayson’s Executor vs. E. E. Norton, ASSIGNEE. 
Wa. Bonner, INTERVENOR. 


In a suit to revive a judgment against a bankrupt, his assignee is the proper person upon 
whom to serve the citation, if he is still in office, but not if he has been legally discharged 
by the Bankrupt Court, and is, consequently, functus oficio. In the latter case, the cita- 
tion served upon the ex-assignee has no legal effect whatever. 


—" from the Seventh District Court, parish of Franklin. Elam, 
J. 


Boatner & Liddell and Franklin Garrett for Plaintiff and Appellant: 


First—The revival of a judgment simply averts prescription. It does not make valid that 
which is invalid. The Legislature having declared that a judgment could die, at the 
same time provided a means of extending its life. The revival gives a new ten years 
lease of just the kind and quality of existence the judgment originally had. 

Second—It is the duty of courts to give effect to laws and nut seek to render them inopera- 
tive. Under our law every right hasa remedy. In this matter plaintiff's right is con- 
ceded, and the Court must give the remedial statute a reasonable construction ; its terms 
must not be scrutinized tor the purpose of making it void and destroying plaintift’s right. 

Third—In a suit to revive a judgment, the defendant in which has become a discharged 
bankrupt, his assignee alone can be cited,—even when the assignee has rendered a final 
account,—for he is the only possible legal representative of the defendant, who has become 
civiliter mortuus. ‘the bankrupt act does not provide tor the appointment for any purpose 
of another assignee, after the final account, on whom process could be served,—differing in 
this from ovr own law in relation to administrators. 

Fourth—In this case the Supreme Court has held, in June, 1879, that the plaintiff had properly 
cited the assignee in order to revive the judgment. The case was not remanded to try 
that issue, which was settled; and the District Judge was without authority to overrule 
the Supreme Court and refuse to revive the judgment. 

Fifth—In a suit to revive, the only permissible parties are the plaintiff and defendant in the 
original judgment, or their legal representatives. 

Sixth—There can be no intervention except there be a suit,—a contestatio litis. There can be 
no suit except there be a plaintiff and a defendant. 

Seventh—An intervenor cannot substitute himself for the plaintiff or the defendant, nor can 
he be heard to plead exceptions personal to either. He takes the suit as he finds it. 

Eighth—Third parties cannot intervene in a suit to revive. The third pessessor of property 
on which rests the mortgage resulting from the registry of the judgment sought to be 
revived, is a third party. 

Ninth—The intervenor, Bonner, can only assert his rights in an hypothecary action instituted 
to render the judgment executory against the land he holds as third possessor. 


Wells & Ellis for Intervenor and Appellee: 


In a suit to revive a judgment against a bankrupt, the discharged bankrupt is not the proper 
party to cite. Alter vs. Nelson, 27 An. 242. 

In a suit to revive a judgment against a bankrupt the assignee is not the proper party to cite. 
Chapman, Ex., vs. S. O. Nelson et al., 31 An. 341. In hypothecary proceedings against 
property which has passed out of the jurisdiction of the bankrupt court, it is useless to 
cite the assignee, because he has no interest therein. Willard vs. Brigham, 25 An. 600. 

Our State courts recognize the official signatures of the officers of the Federal government 
‘without proof. Greenleaf, vol. I, chap. 2, Art. 6 ; 4 M. old series, 655; 10 M. old series, 
196; 4M. N. S. 263. 
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The opinion of the Court was delivered by 

Levy, J. Franklin Garrett, dative testamentary executor of David 
Y. Grayson, deceased, instituted this suit on the 15th of August, 1876, 
to revive a judgment of the District Court of Franklin Parish, rendered 
on the 6th of September, 1866, in favor of said Grayson vs. E. S. Sims. 
The suit was brought against E. E. Norton, assignee in bankruptcy of 
said Sims. Service was duly made on said Norton. William Bonner 
intervened, alleging that in May, 1870, he became the purchaser from 
E. E. Norton, assignee in bankruptcy, of all the real estate of E S. Sims, 
which had been surrendered in bankruptcy by said Sims, said purchase 
being made under an order of sale of the U. S. District Court of Louisi- 
ana. Intervenor avers that, although said “order of court and sale 
decreed the divestiture of all mortgages and incumbrances on said 
property, the plaintiff has brought suit against intervenor, claiming the 
right to enforce upon said lands the judicial mortgage alleged to have 
been acquired by the registry of the judgment in the suit of Grayson 
vs. E.S. Sims.” He alleges, among other things, that the said Norton 
has no interest in the present suit for revival, because, at the time of 
filing the same, he was not assignee of said bankrupt, having filed his 
final account and been discharged from said office. He also alleges that 
Norton was not properly cited; that “the prescription of a judgment 
can be interrupted, only, by a legal citation issued according to law to 
the defendant or his representative, which has not been done in this case.” 

There was judgment of the District Court, reviving the judgment 
as prayed for, and the intervenor appealed to the Supreme Court and 
the judgment of the lower court was reversed and the case remanded 
for a new trial. On the second trial, there was judgment rejecting 
plaintiff's demand and sustaining the intervention, and plaintiff has 
taken this appeal. 

In the opinion rendered by the Supreme Gourt, in the first appeal, 
the Court said: “ In this case, it was brought against the assignee; and 
the vendee of land subject to the judicial mortgage resulting from the 
recordation of the judgment sought to be revived, has therein inter- 
vened, and we have before us the parties who alone are interested in 
maintaining or defeating this action.” We shall, therefore, consider 
alone the question of the revival of the judgment, having nothing to do 
with the conflicting interests of the plaintiff and intervenor as to the 
force and effect of the judicial mortgage. 

The whole case was reopened on the second trial and evidence intro- 
duced thereon, which was not taken on the first one. We find in the record 
evidence showing that E. E. Norton, assignee of the bankrupt E.S. Sims, 
was discharged as such assignee by order of the U. S. District Court, 
sitting in bankruptcy, on the 20th of January, 1872. Service of the 
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citation in this suit was made on him on the 15th of August, 1876, more 
than four years after his discharge. 

In the opinion of the Supreme Court, rendered on the rehearing 
granted in the previous appeal, the Court said: “ We held that, in this 
suit, the citation should have been issued to and served upon the judg- 
ment debtor or his legal representative, reversed the decree of revival 
and dismissed plaintiff's demand. We are now told by his counsel, ‘in 
instituting these proceedings we carefully followed, as the evidence 
of what the law was, a rule established and twice sanctioned by your pre- 
decessors.’ This is true, and as members of the Bar, we understand 
the important necessity of not departing from a rule of practice, which, 
however questiorable it may be, has for several years been a guide to 
litigants. 25 An. 556, 27 An. 242. Plaintiff is seeking, not to avoid the 
effects of any obligation, not to destroy any right, but merely to protect 
‘against an impending prescription, a right which, he alleges to have ac- 
quired; and to attain that lawful end, he has strictly complied with the 
formality prescribed by our jurisprudence, and which, he justly con- 
tends, it is too late to alter or change. Whatever may he the views 
which we entertain as to this matter, plaintiff has properly invoked the 
rule stare decisis and, as in this instance, no interest can be affected by 
its application, we adhere to it.” 

The decisions on which the Court relied, 25 An, 556, and 27 An. 242, 
do not, in our opinion, apply to this case. In those cases, it does not 
appear, nor is it claimed, that the assignee had been discharged and 
was “ functus officio,” and the facts disclosed by the record of the first 
appeal herein, doubtless induced the belief in the mind of the Court, 
that Norton was, when cited, assignee. The proof of his discharge was 
not before the Court and, indeed, it was only made on the new trial, for 
which purpose the cause had been remanded. 

The question, then, for our decision is: was the service on Norton, 
long after he had ceased to be assignee of the bankrupt, Sims, by 
discharge under an order of court regularly made, such legal citation 
“to the defendant or his representative” as would maintain a judgment 
of revival? Without, in any manner, overruling the cases cited, we 
only say, that they do not cover, nor are they applicable to, the instant 
cause. 

Plaintiff, relying upon the decisions referred to as constituting a 
rule of practice justifying him in applying thereto the doctrine stare 
decisis, can find no relief therefrom. They held that service of the cita- 
tion on the assignee in bankruptcy was sufficient in a suit to revive a 
judgment against a bankrupt debtor, but they did not say that service 
upon one not an assignee at the time of service, or who had, although 
once an assignee, been judicially discharged, would suffice. In this 
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case, when the service was made upon Norton, he was in no manner the 
representative of the judgment debtor. He had long since, by solemn 
adjudication of the proper court, been divested of all representative 
character asit affected the bankrupt or his estate, and was to all intents 
and purposes a stranger, without capacity to do any thing which could 
bind the bankrupt or his property. A citation on him had no more 
binding effect than if made upon the veriest stranger. 

We know of no law and no decision which would authorize an exec- 
utor, administrator, curator or tutor, or other fiduciary, to exercise the 
functions of his office after he had been divested of his official char- 
acter, which could bind the persons or property which he had represented 
prior to such divestiture of his office; and so also as to assignees in 
bankruptcy. The service of the citation on Norton, the discharged as- 
signee, in this case is iusufficient on which to base a judgment for the 
revival of the judgment sought by plaintiff. 

The judgment appealed from is, therefore, affirmed with costs. 

Mr. Justice Topp recuses himself, having been consulted as counsel. 








No. 1011. 


Drana C. Gray ET AL. VS. ALFRED WADDELL, ADMINISTRATOR. 


A judgment on an Opposition to the Account of an Administrator may validly decree his 
destitution and that he should pay a certain sum of money for which he is liable to the 
estate, when a direct suit was first brought by the Opponent, praying for his dismissal 
for mal-administration, and the direct suit and the Opposition were cumulated and tried 
together. 


= from the Fourth District Court, parish of Winn. Bridger, 
J. 


R. J. Bowman for Plaintiffs and Appellees : 


An action to compel an Administrator to account and to destitute may be cumulated. 14 An. 
779; 4 An. 486. 

An Administrator must account for the inventory, 7 R. 138, a fortiori he must account for 
the property which he informs the Court he has sold and of whose sale he has made no 
account. 

There is not only no evidence in support of the charges made by the Administrator, but not 
even a voucher filed in support of them. 

An Administrator who fails to render an account once in twelve months shall be dismissed 
from office, and pay 10 per cent per annum from the date of the expiration of the twelve 
months. R.S.s.q. Act 1837, No, 102; 9 An. 376; 12 An. 445; 13 An. 584; a fortiori, an 
Administrator who fails for more than eight years to file an account, and who, during 
that time, has sold the property at private sale and converted it to his own use, and 
finally renders an account only at the suit of the heirs and under the imperative order of 
the Court, ought to be dismissed and pay 10 per cent per annum interest from twelve 
months after his appointment. 
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Jack & Buckner for Defendant and Appellant : 


An Administrator can not be destituted of his trust on an opposition to his Tableau, espe- 
cially when his destitution is not prayed for, and when the only reasons assigned for the 
judgment are, that he had not filed his account. C. P. Arts. 1U]7 and 1018; 31 An. 728; 28 
An. 323, 607; 29 An. 521; 30 An. 269. 

A judgment assigning and showing no other or better reasons than ‘the law and the evi- 
dence being in favor of the judgment herein rendered, it is therefore ordered and decreed, 
&c., does not conform with the requirements of fundamental law, and is, therefore, null 
and void. 11 An. 94; 18 An. 260; 19 An. 525 ; 20 An. 27. 

The judgment should conform with the pleadings and the relief should not be ultra petitionem. 
16 An. 266; 21 An. 379; 22 An. 378; 24 An. 349; 25 An. 281 and 28 An. 843. 


The opinion of the Court was delivered by 
Topp, J. This case was submitted on briefs at the recent term of 
this Court at Monroe, by consent of counsel, to be decided at Opelousas, 


The facts connected with the case are briefly as follows : 

Jobn Waddell died in the parish of Winn, in the year 1863, leav.ng a 
widow and two minor daughters, now Mrs. Gray and Mrs. Brantley, the 
plaintiffs in this case. The widow was confirmed as testamentary executrix 
of the deceased, and tutrix of the minors. She died in 1869, and John R. 
Gray was appointed administrator of the sai 1 succession of John Waddell, 
but afterwards resigned, and the defendant, Alfred Wa ldell, was ap- 
pointed administrator of the said succession in the year 1871. He caused 
an inventory to be mae of the property, which consisted of lands in the 
parishes of Winn, Grant and Natchitoches, the aggregate amounting in 
value to $10,864 50. He obtained orders for sale of the property, but there 
is no evidence of any returns of the sales having been filed. No account 
appears to have been rendered by this administrator after his appoint- 
ment, to the date of this suit against him, which was instituted in No- 
vember, 1879. The suit was brought by the plaintiffs mentioned, sole 
heirs of John Waddell, deceased ; and the object of it was to compel the 
rendition of an account, and procure the destitution of the adminis- 
trator. 

The grounds upon which his destitution was claimed was the failure 
and neglect of the administrator to render his accounts, and for mal- 
administration. On the same day that the petition was filed.—the 15th 
November, 1879,—the defendant was ordered to render an account of 
his administration. 

Personal service was made on him on the 24th of same month and 
year. 

On the 16th of February, 1880, the plaintiffs, suggesting the failure 
of the defendant to render his account, in obedience to the order of the 
court, the court made another order, requiring the defendant to file his 
account within ten days from that date. 
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On the 17th of the same month, a default was taken against the 
defendant on the demand for his destitution. 

On the 24th of same month, the administrator rendered his account, 
which was opposed by the plaintiffs. This opposition seems to have 
been consolidated with the action to destitute, and came up for trial at 
the June term, 1880, of the court, but, by agreement of counsel, was 
continued, and fixed for trial at the following September term. It was 
tried at that term, the defendant appearing at the trial neither person- 
ally nor by counsel. From the judgment rendered against him, desti- 
tuting him of the administratorship and condemning him to pay $10,307, 
with interest, he, the defendant, has appealed. There is a motion to 
dismiss the appeal, on several grounds, such as defect in the certificate 
of the clerk, error as regards the return day in the order of appeal, 
and that the transcript was filed tco late,—all of which we find unten- 
able ; and the motion is overruled. 


On THE MERITS. 


The defendant has filed no assignment of errors to inform us spe- 
cifically of his grounds of complaint against the judgment, which should 
have been done, but, in their brief, the counsel point out the alleged 
errors in the proceedings, on which they rely for a reversal of the judg- 
ment, which we shall proceed to notice: 

1. The first objection to the proceedings urged is, that the judgment 
was rendered on the oppesition to the account of the administrator, 
and that there was no prayer in the opposition for his destitution, nor 
for judgment against him for any specific amount ; and that the judg- 
ment was, therefore, ultra petitionem. 

It is true that there was no prayer for the destitution of the admin- 
istrator in the opposition to the account; but, in the petition for the 
rendition of the account, maladministration on the part of the defendant 
was distinctly charged, and his destitution prayed for. The defendant 
was personally cited on this demand, and a default regularly taken and 
confirmed on proof found in the record. The fact that this demand was 
cumulated with the opposition to the account, does not impair the face 
of the judgment on this point. The original petition filed, contained 
the demand for the rendition of an account, and for the removal of the 
administrator. The account was rendered, and may be viewed as an 
answer to that part of the petition, and an issue, as to the demand for 
destitution, was created by the default taken on that demand; and the 
issues thus presented,—in the absence of any objection from the defend- 
ant,—were not improperly tried together. 4 An., 486. All the items of 
the account, save one, were opposed, and judgment was asked for 
sustaining the opposition and awarding such sum as might be found due 
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after such correction of the account. Such a prayer fully justified the 
moneyed portion of the decree. 

2. It is urged that the judgment was not only ulira petitionem, but 
“self-contradictory.” That the defendant rendered an account in obe- 
dience to the order of the court, but was removed “ because he had not 
filed it.” The petition charged that the administrator had never ren- 
dered an account during the entire term of his office, which had lasted 
up to the time of the suit—nearly nine years. The demand and the 
judgment removing him, were based upon this delinquency, and not for 
any failure or neglect respecting the account filed. The charge against 
the judgment of irregularity on this ground is, therefore, utterly un- 
founded. 

3. It is charged that the judgment was rendered without citation. 

We have shown that the defendant was personally cited, and default 
taken on the demand for removal, the account filed and opposed. 
There was no necessity or authority for citing the defendant to answer 
the opposition. The opposition itself was an answer to the account 
filed. This objection to the proceedings is entirely without merit. 

4. It is contended that a judgment of removal, upon failure to file 
an account, is not authorized, unless there is first an order to render the 
account and refusal to obey such order,—and reference is made to Sec. 
3696, Revised Statutes, as sustaining this proposition. And it is argued 
that, inasmuch as the administrator in this instance did render his ac- 
count, when ordered to do so, the judgment was without law or reason 
to support it. 

The section of the Revised Statutes referred to, as supporting this 
view, contains merely the provision that a creditor of a succession may 
take a rule on an executor or administrator to show whether he has any 
funds in hand for the payment of the debts; and, on his failure to file 
the proper statement in ten days, he may be dismissed. 

The section which follows the one referred to (3697), however, re- 
quires that such fiduciaries “shall, at least once in every twelve months, 
render an account of their administration ; and, on failure so to do, 
shall be dismissed from office,” &c. 

And the terms of this requirement are mandatory, and show that 
the duty is to be performed under the penalty prescribed, without an 
order to compel the discharge of such duty. The suit was evidently 
brought under the provisions of this act. 

5. Finally, it is contended that the judgment in question is a nullity 
because it does not contain the reasons for the judgment. The judg- 
ment reads’: 

“ This case coming on for trial, and it appearing to the court, from 
the judicial representation of the administrator, that he had disposed 
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of all the lands of the succession except two small tracts in the parish 
of Grant and about 200 acres in the parish of Winn, and no returns of 
any sales of said land ever having been made, and the administrator 
not having filed any vouchers with his accounts to sustain the charges 
therein made, or even claiming that they were all paid, and the law and 
the evidence being in favor of the judgment herein rendered,” &c. Then 
follows the decree condemning the administrator to pay the amount pre- 
viously mentioned, which is a balagce after allowing certain credits, 
including the unsold land. 

Then, resuming, the judgment further declares : 

“ And it further appearing to the court that the said administrator 
has failed to file an account of his administration for nearly nine years, 
or make and record returns of his said transactions in disposing of the 
property of the succession, that he be destituted as administrator,” &c. 

We think that the judgment, in its language and terms, shows a 
sufficient compliance with the law. The reasons for the judgment were 
clearly expressed, and were of a character to justify the decree. The 
objection made to the expression “the law and the evidence being in 
favor of the judgment herein rendered ” appearing therein, seem some- 
what hypercritical, considering that the language of the entire judgment 
leaves no doubt that it was rendered in favor of the plaintiffs and 
against the defendants upon the issues raised in the pleadings. 

We would add that we have carefully examined the record, and are 
satisfied that the facts and reasons assigned by the judge a quo for his 
judgment are fully established by the evidence. 

The administrator never filed an account during the period men- 
tioned, sold the property of the succession without an order of court, so 
far as the record discloses, and made no returns of the sales, filed no 
vouchers with his account, rendered finally, under the order of the court, 
and after two applications therefor; and, in addition to all this, the account, 
upon its face, abounds with extravagant charges, which, even if sup- 
ported by vouchers, would not easily commend them to the favorable 
consideration of a court of justice. 

The moneyed judgment rendered against the administrator, is for 
the inventoried value of the property shown to have gone into his hands, 
and less that undisposed of; and in the entire failure to show any disburse- 
ment. whatever of the funds derived from its sale, the judgment, in this 
respect, was a proper one. ‘ 

We have thus gone over, successively, all the objections urged 
against the judgment complained of, and our scrutiny of the proceed- 
ings has been the more severe and exhaustive on account of the 
fact, so earnestly pressed on our attention, that the defendant was not 


present or represented at the trial, and whilst disposed to extend all the 
65 
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indulgence to the appellant within the limits of our discretion, we find 
that his appeal presents no ground upon which we can afford him relief. 

There is a motion to amend the judgment which we must refuse, 
for two reasons: Ist, that the additional amount asked for was not de- 
manded in the petition, and 2nd, the appellees’ motion to dismiss the 
appeal is inconsistent with the demand for an amendment of the 
judgment. : 

The judgment appealed from is affirmed, with costs. 

Mr. Justice Levy recuses himself in this case, having been of counsel. 








No. 611. 


JoHN W. Wis, Jr., vs. Lem Scott, SHERIFF, ET AL. 


When immovable property has been sold by authentic act, valid on its face and accompanied 
by actual delivery and continuous possession and control by the vendee as owner, a 
creditor of the vendor cannot seize the property in disregard of the transfer ; and, when 
enjuined by the vendee, such seizing creditor will not be allowed to allege and prove that 
the sale is a fraudulent simulation. Review of the whole jurisprudence of Louisiana on 
this subject. 

The title of the vendee, under such circumstances, can only be attacked in a direct action in 
avoidance of the sale, whether revocatory or en déclaration de simulation. 

And, in such direct action, whether revocatory or en déclaration de simulation, the plaintiff 
must aver and prove that the act sought to be avoided, operates injuriously to him. 


PPEAL from the Fifth District Court, parish of Richland. Richard- 
son, J. 


Cobb & Gunby for Plaintiff and Appellee: 


First—A man may dispose of his property as he sees fit, provided nobody is injured thereby. 

Second—When a creditor seizes property in the possession of the vendee of his debtor and 
sets up that the sale was a simulation, itis incumbent on him to show that his debtor 
has not in his own name and possession sufficient property to discharge the debt. 

Third—He who alleges fraud or simulation assumes the onus of proving it. 

Eourth—Where a vendee is in possession of property under a recorded title translative of 
property, it cannot be seized as the property of his vendor. 

Fifth— Where a creditor has enough property under seizure to pay his debt in the parish 
where the debtor lives and where the judgment was rendered and voluntarily releases 
that property and procures a pluries fi. fa. and has it sent to another parish and seizes 
under it property sold by the debtor to a third person who owns and possesses it, exem- 
plary as well as special damages should be awarded against the seizing creditor. 


Boatner & Liddell for Defendants and Appellants: 


First— When a sale of property under execution is enjoined by a third person, claiming to be 
owner of the property seized, he occupies the position of a plaintiff in a petitory action 
and must establish his title; C. P. 396; 1 R. 42; 8N. S. 662; 15 An. 136; 7 An. 89, 587. 
And in such case he cannot contest the rights of the seizing creditor, under his judgment 
bat is confined to proof of his ownership. 7 An. 89; 31 An. 653. 
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Second—The writ of fi. fa. is exigible against all property of the debtor not exempt by law 
from seizure. R.C. C. 3183; C. P. 642, 643. 

Third—The right to point out property for seizure under the writ is personal to the debtor. 
12 M. 250. Hence, no third person can complain that the sheriff has seized that pointed 
out by the plaintiff in the writ. 5 

Fourth—The law accords a right of action only to those who have a real and actual interest 
which they assert or defend. C. P.15. Therefore a petitory action based upon a title 
shown to be simulated, must fall for want of an actual interest in the party asserting it; 
such a title may be disregarded by the seizing creditor, and will not be noticed by the 
court. 1 An. 364; 2 An. 325, 

Fifth—The simulated title vests no rights, and creates no obligations. 24 An. 276; 1 An. 132, 
262, 364; 5 An. 1, 668, 702; 6 An. 710; 10 An. 570. 

Sixth—As truth alone should have place in a court of justice, no effect will be given to the 
simulated title, unless the interest of justice absolutely require it. 7 An. 89. Simulations 
are not governed by the rules and articles of the Code which apply to real though fraud- 
ulent contracts. The former may be disregarded, the latter must be avoided by the 
revocutory action. 

Seventh—The allegation of the insolvency of the vendor is sacramental in the revocatory 
action—not so, when a simulated title is opposed to a creditor seeking to enforce his judg- 
ment by seizure of his debtor's property. 

Eighth—The right of pleading discussion is only accorded to a security, or toa defendant in 
a hypothecary action, who can only exercise the right by pointing out other property 
sufficient to pay the debt, and advancing the necessary funds to subject it to sale, C. C. 

Ninth—To permit the holder ot a simulated title to prevent the sale of property covered by 
it, on showing that the debtor is possessed of other property, would be to put him ina 
better position than one authorized by law, to plead the benefit of discussion. 

Tenth— When the subject-matter of a negative averment is peculiarly within the knowledge 
ot the party holding the affirmative of the issue, the averment will be taken as true, 
unless disproved by that party. 1 Greenleaf, Sec. 78; 8 A. S. 462; 15 L. 45; 49 An. 295, 136. 

Eleventh—The allegations of simulation and collusion involving a negative imposes the onus 
probandi upon the party holding the affirmative. Same authority. 

Twelfth —If any proof at all be required to support the pleas, prima facie is sufficient. 4 
An. 295. 

Thirteenth—When a long series of simulated transactions are shown between father and son, 
the latter without means, sales ef property to the son for a price which he has no means 
to pay, will be presumed simulated. 

Fourteenth—When a fraudulent debtor has made sales of all his property, which has a 
market value, such sales will be injurious to creditors, though such debtor may have 
other property. 

Fifteenth— The meaning of the word “ value,” as applied to property, is what it will sell for, 
and not the speculative opinions of witnesses as to what it is worth. 31 An. 202. 

Sixteenth—Where a third opponent cumulates with his injunction an action of damages for 
malicious seizure and trespass, defendant may show the simulation of his title (if for no 
other purpose) do defeat his claim for damages. Wiilis vs. Ward, 30 An. 1285; 31 An. 
369 ; 32 An. 396. 


The opinion of the Court was delivered by 

Fenner, J. The plaintiff enjoins the seizure, under fi. fa. issued 
against his father, J. W. Willis, Sr., of immovable property which he 
claims as belonging to himself, 

The seizing creditor defends by charging that the title of the plain- 
tiff is a fraudulent simulation, and that the property really belongs to 
his judgment debtor. 
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The plaintiff, in support of the allegations of his petition, exhibits a 
conveyance by authentic act of sale from the judgment debtor, ante- 
' dating the execution enjoined by a considerable period, for a price, 
adequate in amount, represented by his negotiable note secured by 
mortgage and vendor’s lien, actually executed and delivered to the ven- 
dor, and still outstanding and unmatured at the date of this suit. The 
evidence is uncontradicted that the sale was accompanied by actual 
delivery of the property to the plaintiff, as vendee, who has possessed, 
controlled and administered it, as owner, ever since. 

He further proves, by satisfactory testimony, that his vendor, the 
judgment debtor, is possessed of ample property to satisfy the defend- 
ant’s judgment, and that if, after discussion thereof, defendant’s judg- 
ment remains in any part unsatisfied, the said judgment, by virtue of 
record prior to the sale to plaintiff, is secured by the first judicial mort- 
gage on the very property seized, which may be enforced by the hypoth- 
ecary action. 

Defendant’s evidence tends to contradict the sufficiency of his 
debtor’s property for the satisfaction of his judgment, and to establish 
the simulation of plaintiff’s title; but does not attack the apparent 
validity of the title, nor the delivery and continuous possession of 
plaintiff. 

The plaintiff relies, for the affirmance of the judgment perpetuating 
his injunction, on the following propositions, viz. : 

1st. That, having exhibited his title to the immovable seized, by 
authentic act of sale, executed by the delivery of his negotiable obliga- 
tion for the price in accordance with its terms, and also by the actual 
delivery of the property, and having established his continuous posses- 
sion, administration and control, as owner—such title and possession 
are, in law, so presumably real, that they cannot be disregarded by a 
seizure, but can only be attacked in a direct action. 

2d. That a creditor has no right to attack, directly or indirectly, 
either fraudulent or simulated conveyances of his debtor, without al- 
leging and proving that they operate injuriously to him—which, he 
contends, is neither alleged nor proved in this case. 

3d. That the evidence does not establish the simulation of plaintiff’s 
title. 

It is difficult to reconcile all the decisions on this subject, but it 
cannot be denied that the weight of authority maintains the correctness 
of the first proposition above stated. In Barbarin vs. Saucier, 5 N.S. 
361, a third person enjoined the seizure of a slave claimed by him as his 
property under a sale from the judgment debtor. The defense was 
precisely similar to that interposed here, viz.: that the sale was collu- 
sive and simulated and designed to defraud creditors. The Court said: 
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“ The sale, whether fraudulent or not, vested the legal title to the slave 
in the plaintiff, and until set aside by the action which the law gives to 
creditors for that purpose, the sheriff has no right to seize it as the 
property of the vendor.” 

Although the Court uses the word “fraudulent,” the statement of 
the issue shows that it means “ fraudulent simulation.” 

In Peet vs. Morgan, 6 N.S., on precisely the same issue of fraudu- 
lent simulation, the Court reiterated the doctrine and gave the following 
reasons : “ The principle on which it rests is, that men are presumed to 
act honestly, until the contrary is proved ; that the conveyancesalleged 
to be fraudulent are, prima facie, correct and fair, and that it is im- 
proper, in opposition to these presumptions, the creditor should exercise 
rights that could only properly belong to him, in case the acts of his 
debtor were null and of no effect. In many instances, should a contrary 
doctrine prevail, sales, which were alleged fraudulent (simulations), 
might turn out to be bona fide (and real) and the purchaser be deprived 
of the use of property which was honestly his. In the uncertainty 
which must prevail until the matter undergoes a judicial investigation, 
it is certainly the wisest course, and the one most conducive to general 
utility, to consider the thing sold as belonging to him in whom the title 
is vested.” 

In both the above cases, we assume, as was no doubt the fact, that 
the claimant had possession as well as title. 

In the following cases, it has been distinctly decided that, where the 
third person enjoining held under a conveyance, valid on its face, ac- 
companied by delivery and continuous possession, as owner, to the date 
of seizure, and where the defense was, asin this case, fraudulent sim- 
ulation, a seizure, in disregard of such title and possession, could not 
be sustained, but the creditor must resort to a direct action, revocatory, 
or en déclaration de simulation. Peet vs. Morgan, 6 N. S. 140, 580; 
Yocum vs. Bullitt, id. 324 ; Trahan vs. McManus, 2 La. 214; Weeks vs, 
Flowers, 9 La. 385 ; Morton vs. Crosby, 14 La. 426; Presas vs. Lanata, 
11 R. 288 ; Kirkland vs. Gas Co., 1 An. 300; Collins vs. Shaffer, 20 An. 
41; McAdam vs. Soria, 31 An. 864 ; Payne vs. Graham, 23 An. 773. See, 
also, 17 La. 555 ; 1 Rob. 435; 2 R. 389; 7 R. 234; 12 R. 95. 

Some question has been made as to the application of this doctrine, 
in its full extent, to movable property, but its application even to such 
property has been sustained in several cases, and notably in McAdam 
vs. Soria, 31 An. 864, On-this question, however, we express no present 
Opinion. As applied to immovable property, the doctrine has never been 
directly questioned. 

We have not failed to observe that, in most of the cases quoted, the 
language of the Court refers to acts of fraud; but,in all of them, the 
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issue is distinctly stated to be fraudulent simulation, and we are com- 
pelled to assume that the fraud referred to, is fraudulent simulation. 
The defendant opposes to this doctrine the well-established principle 
that, in cases of simulation, the creditor may seize, notwithstanding the 
apparent transfer, and if enjoined, may plead and show the simulation 
on trial of the injunction. 

We have examined the authorities referred to, by defendants’ coun- 
sel, in which this doctrine was announced, viz.: 5 An. 1, 668, 702 ; 6 An. 
710 ; 10 An. 570, and in all of them it appears that claimant had never 
had possession. The same feature appears in 1 Rob. 31; 7 An. 89; 15 
An. 5, 53,177; 19 An. 153; 29 An. 4; 2 An. 323, 912; 6 An. 716; 12 An. 
173, and many other cases holding this doctrine. We find no case dis- 
tinctly holding that immovable property held under a title, translative of 
property, valid on its face, and accompanied by actual delivery and 
continuous possession and control as owner, could be directly seized by 
a creditor of the transferrer. 

To reconcile the two lines of authority, it is necessary to regard the 
case last stated as an exception to the general rule, that simulated titles 
may be disregarded and direct seizures made at the suit of creditors of 
an alleged real owner. The defendant also refers to several authorities 
holding that, when a sale of property under execution is enjoined by a 
third person, claiming to be owner, he occupies the position of a plaintiff 
in a petitory action and must establish his title. In 1st Rob. 41, and 7 
An. 89, the only ones direetly in point, the claimant had never had pos- 
session. In 8 N. S. 662 and 15 An. 136, it was merely held that seizure 
could not be released without proof of claimant’s title and possession. 
It was neither held nor suggested that, after plaintiff had proved au- 
thentic title and possession, the creditor could, under his seizure, attack 
them as fraudulent simulations without overcoming, by contrary proof, 
the prima facie sufficiency of the title, or the fact of possession. We 
are far from desiring to extend, in any manner, the opportunities of 
debtors to embarrass and delay the pursuit of creditors, by fraudulent 
manipulations of titles to property. But authentic titles to real estate, 
valid on their face, published to the world by proper record, accompa- 
nied by delivery and continuous control as owner, afford such potent 
presumptions of ownership, that to permit the holder’s possession to be 
divested by seizure under an execution against another, in advance of 
any proof of merely alleged fraud and simulation, would open the door 
to gross abuses, and would be a reversal of the ordinary course of reme- 
dial justice. The only foundation of the creditor’s right would be in the 
proof of his allegations. Ordinarily, the establishment of the right 
must precede the exercise of the remedy. The exceptions presented in 
the cases of the conservatory writs, are limited and strictly construed, 
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and are guarded by bonds for damages. It is better that the creditor 
should suffer the delay incident to the establishment of his right by di- 
rect action, than that presumptive, and possibly real, owners should be 
stripped of possession, under proceedings to which they are not parties, 

tand upon allegations which they dispute, and which have not been 
proved. 

In the case of immovable property (t2 which, be it understood, this 
opinion is confined), the remedy of the creditor by direct action is per- 
fect and complete. The mere institution of the suit fastens the property 
in its existing condition, and prevents its alienation or incumbrance, to 
the prejudice of his claim. He can suffer no harm, except the delay, 
and, if successful, must find the property, at the end of his suit, open 
to the execution of his established right. Surely, it is better that he 
should submit to the delay incident to the judicial enforcement of all 
litigated rights, however clear, than that third persons should be sub- 
jected to the risk of such invasions of their most sacred rights of 
property. 

In most of the cases, in which a contrary doctrine has been indi- 
cated, it will be found that there was either entire absence, or interrup- 
tion, or some infirmity or ambiguity of the possession established, which 
tended to rebut the presumption of ownership, and to create an indicium 
of simulation. Where the title, possession and control of the claimant 
have all been perfect and complete, on their face, it has never been held, 
in any well-considered case, that the transaction could be treated as 
such a pure simulation as to maintain a direct seizure. 

Particularly should this doctrine be enforced in a case, like the 
present, where the consideration stated in the act is evidenced by a 
negotiable promissory note, actually executed and delivered, and out- 
standing, unmatured, at the date of seizure. Whatever be the under- 
standings between the parties, the vendor could not claim the resfitution 
of the title without surrendering the note. To maintain the seizure 
and sale of the property, while leaving the note, unmatured and capable 
of transfer free from all equities, in the hands of the vendor, would ex- 
pose the claimant to grave danger. 

Nor can we maintain the doctrine that a creditor can, directly or 
indirectly, attack the authentic title and possession of a third person, 
upon the ground of either fraud or simulation, without alleging and 
proving that they operate injuriously to him. 

It is admitted that such allegation and proof would be necessary in 
a direct action en déclaration de simulation ; and we can conceive of no 
reason or principle upon which the creditor may escape this necessity 
by beginning,with a direct seizure. The cases cited (1 R. 41; 15 An. 
136; 8 N.S. 662; 1 An. 364; 7 An. 89; 2 An. 325), are either cases in 
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which the claimant had not possession, or only hold that the enjoining 
claimant must administer proof of his pretensions. But when he alleges 
and proves title, valid on its face, and possession, such title and posses- 
sion cannot be assailed, in any form, by a creditor, without proving in- 
jury and interest. In the instant case, it is manifest the creditor is not 
injured, because not only has his debtor sufficient property to satisfy the 
debt, but the very property seized was sold to the plaintiff subject to 
his judicial mortgage, and may be subjected to the payment of his 
judgment, irrespective of whether the plaintiff’s title be real or sim- 
ulated. 

The foregoing grounds are sufficient for the decision of this case, 
and we shall, therefore, express no opinion on the question of simulation 
wel non, which the defendant may raise by direct action and on proper 
allegations, if he think the evidence in this case could sustain him. 

Whenever questions of this kind are properly presented, we shall 
probe the good faith and reality of transactions with merciless penetra- 
tion. We think the District Judge has done justice, and reject the 
prayer fcr increase of damages. 

The judgment appealed from is affirmed at appellants’ cost. 


On REHEARING 


The opinion of the Court was delivered by 

Topp, J. The rehearing was granted in this case solely with respect 
to the damages allowed in our decree. 

It must be admitted that the decisions upon the question whethera 
third person, opposing the sale of his property, seized for the debt of 
another, and enjoining such sale, is entitled to claim damages in the 
same suit, for attorney’s fees incurred in the prosecution of the suit, are 
somewhat conflicting. But, inasmuch as we have no doubt that such 
claim might constitute, in some cases, an element of damage to be pros- 
ecuted by a separate action, and, moreover, as, in this case, the claim 
does not seem to have been contested in the lower court, and evidence 
was admitted, without objection, to support it, thus showing a tacit 
acquiescence in the right of the plaintiff to prefer such claim in the 
present action, we are not prepared to say that the allowance of such 
claim by the lower court, under these circumstances, was wrong; and, 
without committing ourselves to any decision on this point, we do not 
feel authorized to disturb our decree affirming the decision of the lower 
court in this respect. 





MONROE, JUNE, 1881. 





Levy vs. Ward, Administratrix. 





No. 996. 


M. Levy vs. Mrs. V. A. Warp, ADMINISTRATRIX. 
Mrs. A. R. Hope, Turrrx, INTERVENOR. 


Oral evidence is admissible to show and correct an error in the description of real estate, 
contained in the act of sale of the property. 

The fact that the vendee atterwards claimed the property, under the erroneous description, 
from the vendor's estate, does not estop him from proving such error by verbal evidence. 


PPEAL from the Sixth Judicial District Court, parish of Morehouse, 
Vaughan, judge ad hoe. 


Todd & Todd and Newton & Hall for Plaintiff and Appellee : 


First—Parol evidence is admissible for the purpose of correcting an error or mistake in a 
written deed to land. t 

Second—Parol evidence is admissible to show that such deed is not the repository of the 
intentions of the contracting parties. 


Bussey & Naff for Defendant and Appellant: 


The sale of a thing belonging to another, is null and conveys no title. C. C. 2452; 27 An. 492. 

Parol evidence is inadmissible to prove a sale of, or title to, an immovable, C. C. 2275, 2276, 
2444; 3 La. 460; 12 M 651; 10 ‘R. 467; 9 R. 414; 12 An. 213 and 261; 17 An. 140; 30 An. 
898; 32 An, 635. 

Article 2275 of the Civil Code declares that titles to immovables mnst be in writing; and 
testimonial proof is inadmissible to establish such sale or title, except that the confession 
of the vendor.or vendee shall be binding on him when made on oath in answer to inter- 
rogations propounded for that purpose. And this is the only exception to the rule ex- 
cluding all parol evidence. 4 La, 169, 377; 2 La. 595; 12 An. 114; 17 An 1; 28 An. 806; 30 
An. 898. ' 

If a deed is shown to be null, parol evidence is inadmissible to give it validity. 5 La. 457. 

A party toasuitis estopped from disputing or gainsaying a fact which he has solemnly 
admitted in a judicial proceeding, and more assuredly is he estopped, it the admission be 
made under oath. Greenleaf § 22, 27; 2 An. 269; 4 An. 417; 5 An. 22; 6 An. 722; 1! An. 
710; 23 An. 765; Bigelow on Estoppel 45, 157. 

Where it is sought to correct, alter or change a written deed to land, the plaintiff must be 
required to make his case certain, by the best proof possible, 15 La. 311; and when that 
proof is the plaintiff’s own testimony, contradicted by other evidence in the record, it 
will not be sufficient to make out his case. 

If the evidence shows that it was impossible for the testimony of plaintiff, with reference 
to a material point at issue, to be true, his whole testimony will be disregarded. 

An act not recorded cannot affect the rights of third parties. 30 An. 10; 29 An. 315; 21 An. 
427 ; 22 An. 113; 25 An. 290; C. C. 2264 et seq. 


The opinion of the Court was delivered by 

Bermupez, C.J. The object of this suit is to cause to be judicially 
corrected an error alleged to have been committed in the description of 
certain real estate, which the plaintiff claims to have acquired, in 1873, 
from G. C. Ward, since deceased. . 

The complaint is, that the land was, by inadvertence or mistake, 
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described as being in section 20, instead of section 21, of township 22, 
in Morehouse parish, in this State, 

As administratrix, representing the succession of G. C. Ward, the 
defendant, pleaded the general issue, denying specially that Ward ever 
was divested of title to the land claimed as having been sold. 

The tutrix administering the succession of E. J. Hope intervened, 

‘claiming to be a creditor of Ward for a sum liquidated by judgment 
and secured by judicial mortgage on the real estate alleged to have been 
sold. 

From a judgment making the correction asked, and dismissing the 
claim of the succession of Hope, both the defendant and the intervenor 
have appealed. 

On the trial, the plaintiff introduced in evidence his title from Ward, 
and two acts of lease made by him to the latter. In the first act, dated 
February 26th, 1876, the property is stated to be known as the “ Willy 
Ward Plantation,” and to be leased at four dollars per acre, there being 
about ninety acres susceptible of cultivation. In the second act, dated 
April 19th, 1877, the plantation leased is mentioned as being the “Ward 
Place,” the same which Levy purchased from Ward on November 
15th, 1873. 

The next offered oral testimony to prove the error alleged to exist 
in the description of the property mentioned in his title from Ward, viz: 
that the number of the section, stated as 20, should have been 21, of 
township 22. 

To the admission of this testimony the defendant objected, on 
several grounds, and, to an adverse ruling, he reserved a bill. 

We think the court ruled correctly, under the circumstances. ¢ 

It is clear that, had the title contained no specific description of the 
real estate, but merely the name by which the property sold was known, 
oral testimony would have been admissible, to show the location and 
measurement of the land. 

The title and the leases, taken together, as the acts of the parties, 
Levy and Ward, show, first, the specific description, and next, the name 
by which the property was commonly known. The land sold by Ward 
to Levy, on November 15th, 1873, was fully identified by Ward, in the 
leases, as the “ Willy Ward Plantation,” or the “ Ward Place.” The 
name of the land, the provenance of which is expressly stated, was, 
therefore, by Ward himself, legally interpolated into the deed, which he 
had previously made to Levy, at the date mentioned. So that the 
description of the property sold was, as between Levy and Ward, in 
1876 and 1877, amplified by the incorporation into the act of the two 
similar names by which the land went and was known. The irresistible 
conclusion is, therefore, that the real estate mentioned in the deed of 
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sale is the “ Willy Ward Plantation,” or the “ Ward Place,” which means 
one and the same land, such as the same then stood. ; 

In presence of the error charged in the description, the insertion of 
the name of the property in the sale laid a foundation and opened a 
door for the reception of oral testimony, explanatory and descriptive of 
what the land thus named was composed of at the time of purchase; in 
other words, it justified the admission of parol proof to show its loca- 
tion, measurement and condition. It is well settled that parol evidence 
is admissible to show error in the descriptio loci et descriptio persone, 
in the date contained in an act concerning real estate, namely, to show that 
the instrument was not made the actual depositary of the intention of 
the parties. If such was not the rule of law, no erroneous description 
of real estate acquired or sold could ever be established and rectified, 
as against an author or purchaser in bad faith, or against his repre- 
sentatives, in the event of his death. 12 M. 400; 15 L. 311; 9 L. 566; 4 
L. 352; 1 R. 257; 7 R. 548; 12 R. 371; 9 An. 29; 3 An. 193; 12 An. 142; 13 
An, 25, 318, 410; 14 An. 199, 209; 18 An. 577; 26 An. 257, 545; 3 Green- 
leaf, Sec. 360 et seqg.; 4 Starkie Ev. 10 and 18. 

The authorities relied upon by the defendant’s learned counsel, for 
the exclusion of the oral testimony offered, apply to cases in which, in 
the absence of all muniment of title, parties seek to recover real estate; 
but they have no bearing to cases in which parties endeavor to show 
error when deeds have actually been executed. 

The reception of parol testimony to establish a clerical error, 
almost patent in the description of land contained in the deed, as also 
to explain lurking ambiguities, to identify the property, to prove fraud 
practiced in the transfer of land, to show possession, to show bounda- 
ries, is no infringement of the rule which demands that title to real 
estate be evidenced in writing only. 9 M. 40; 11 M. 449; 12 M. 649, 670; 
4 N.S. 190; 5 N.S. 297; 8 N.S. 161, 660; 10 L. 209; 17 L. 421; 19 L. 258; 
2 R. 72, 85; 3 An. 193; 4 An. 441; 5 An. 231, 410; 13 An, 25; 15 An. 483; 
21 An. 548, 470; 26 An. 257; 16 An. 307; 20 An. 211; 2 An, 909; 4 L. 351; 
and authorities above referred to. . 

The other objections raised to the reception of the oral testimony, 
because the title from Ward is an absolute nullity, as it purports to 
transfer property belonging to another; because the oral testimony 
offered is not the oath of the seller; because the plaintiff is estopped, 
having in a former suit claimed, under oath, and recovered title to the 
land, described as being in section 20, we do not consider well founded. 

The title is not an absolute nullity. It is no nullity atall. Itisa 
valid instrument, irregularly drawn up, but which can be rectified, so as 
to be perfected, so as to accord with the original intention of the parties. 

A party seeking to establish an error in the description of real 
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estate sold to him, is not restricted to the formality of probing the con- 
science of his adversary. He may, at his option, altogether dispense 
from such resort, and have recourse to such legal evidence as will prove 
the error. It is the party to whom no title whatever has been made, 
but who was placed in possession by the vendor, under a verbal sale of 
real estate, who cannot recover title, unless upon complyiag with the 
law requiring the propounding of interrogatories to the vendor. C. C. 
2275; 12 An. 213; 28 An. 806; 30 An. 898; 17 An. 1; 4 L. 377, 167; 2 L. 
595; 12 An. 114. 

From the fact that the plaintiff has, in a different action against the 
succession of Ward, 32 An. 784, claimed under oath and recorded title 
to the land, as situate in section 20, it does not follow that he is estopped, 
under a charge of error, from alleging and proving that the land lies in 
section 21. When he swore, and claimed, as he did, he was under the 
honest impression that he was giving a correct description of the prop- 
erty which he was revendicating. The error thus committed is likewise 
susceptible of revision and correction. The rectification of the descrip- 
tion of the land in the suit will necessarily follow that in the deed. The 
doctrine of estoppel cannot be extended to a case of that description, 
particularly in a suit brought to correct the fundamental error and 
which arises between the original parties, and specially when the plea is 
urged by the representatives of the party against whom error is charged, 
and who is represented by them as having fraudulently caused the 
error. The testimony can be adduced, whether such party be living or 
dead, provided he be legally represented in the litigation, personally, or 
by an agent, an executor, an administrator, a syndic, or assignee, or by 
heirs. 

We will now proceed to inquire into the sufficiency and effect of 
both the oral and written evidence introduced to show the error com- 
plained of, and to describe correctly the property in question. 

We think that it establishes the following facts: 

Willy Ward once owned a tract of land in the parish of Morehouse, 
known as the “Willy Ward Plantation” or “Ward Place,” which was 
community property between him and his wife, and on which he re- 
sided. Years after his death, viz: in 1868, his widow, who had qualified 
as tutrix of their minor children, became indebted to them, and, at the 
time of settlement with them, gave them in payment of their claim 
against her, her undivided half in the whole land in Morehouse parish, 
and in other lands in another parish, the description of the land in the 
first named parish, including that of the land claimed by plaintiff, as being 
in section 21. In 1872, in the belief that he was then the sole owner of 
the property in Morehouse parish, G. C. Ward sold a portion of it to W. 
M. Carpenter, his sister’s husband. In 1873, he sold to plaintiff real 
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estate in the same parish, the specific description of which would cor- 
respond exactly with that claimed and described in the petition, as 
having been sold and acquired, but for the designation of the section, 
which is therein said to be No. 20, while it should be No, 212. 

The evidence also shows that Levy was in possession of the land 
sold to him by Ward. The leases which he made to the latter in 1876 
and 1877 necessarily imply that fact and identify the land. There were 
ninety odd acres of land in cultivation on the plantation which was in- 
tended to be sold and bought, and as many there were on the “ Willy 
Ward Plantation” or “ Ward Place,” leased by Levy to Ward, and 
which was expressly identified in one of the leases with the land sold 
on November 15th, 1873, by Levy to Ward. Ward and his sister, Mrs. 
Carpenter, subsequently, in 1875, effected a partition in kind of the lands 
which they then owned and held in indivision, and which, several years 
previous, they had agreed to divide between themselves, By reason of 
that partition, while he acquired title to her share in the land in More- 
house parish, Ward transferred to her all his rights in and to other 
lands. The lease of 1876 shows that the plantation, the object o! the 
contract, contained about ninety acres in cultivation. There were but 
45 #fy acres under cultivation on the land described in the deed of 
Ward to Levy, and 49 ;{%; cleared and cultivated on the land omitted 
from the description in the deed, and comprising, with the portion 
described, the “ Willy Ward Plantation,” or “ Ward Place.” There is 
found in section 20 the same quantity and description of land, but it is 
wild and unimproved. It is disconnected from the Ward Place, being 
more than a mile distant from it. Lots 2 and 3 thereof were never 
owned by G. C. Ward, or any of the family, or of the name. 

It is material to note that the leases made in 1876 and 1877 by Levy 
to Ward, were executed after the act of partition had taken place (in 
1875) between Ward and Mrs. Carpenter. It is by those leases that the 
land in the deed of 1873 was identified with that leased. Ward’s writ- 
ten admissions of the identity of the land, though made after the date 
of the deed, after he bad ceased to own the property, not being charged 
and proved to have been made in error, were conclusive upon him, and 
actually bind his legal representatives in the same manner. 

The testimony of the surveyor, coupled with an examination of the 
plat which he made, and which is in the original in the transcript,—inde- 
pendent of the testimony of the plaintiff,—satisfies us fully that the 
clerical error charged is clearly established, and that the plaintiff is 
entitled to have it corrected. 

It is impossible to suppose that Ward intended to sell and Levy 
proposed to purchase land to which the former could give and the latter 
receive no valid title. The rational conclusion which we reach is, that 
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the land described in the deed of November 15th, 1873, is that which 
composed the original “ Willy Plantation,” or “ Ward Place,” after 
taking from it the portion sold by G. C. Ward to W. M. Carpenter, in 
1872, and that the number of the section mentioned in the deed of 1873, 
as being No. 20, is and should be deemed as being No. 21, of township 
No. 22, in Morehouse parish. 

- We cannot relieve the intervenor from the judgment appealed 
from, first, because the matter in dispute, under the intervention, is not 
appealable, and second, because, even then, the succession of Hope had 
no interest justifying the intervention, for the reason that the right 
asserted can in no manner be affected prejudicially by the judgment in 
this case on the issue of title between Levy and the estate of Ward to 
the land on which the succession of Hope claims to have a judicial 
mortgage, resulting from the inscription before Ward’s death of a money 
judgment against him. 

We find no error in the judgment appealed from. 
It is, therefore, affirmed with costs. 
Mr. Justice Topp having been of counsel, recuses himself. 








No. 995. 


City oF New OrzeEans vs. Mrs. W. L. Jackson. 


Under and by virtue of the Constitutional Ordinance of 1879 and Act No. 49 of the Legislature 
of 1880, the interest, as well as the principal, of the taxes due the City of New Orleans 
prior to the first of January 1879, may be paid in scrips or other proper evidences of 
indebtedness of said municipal corporation. 

But the judicial costs incurred in proceedings against the delinquents, are not included in 
the relief law, and must be paid in cash. 


—_— from the Civil District Court, parish of Orleans. ‘Tissot, J. 


(Decided in Monroe by consent of parties.) 





J. Ward Gurley, Jr., Assistant City Attorney, for Plaintiff and Ap- 
pellant. 
Sam’l P. Blanc, for the Sheriff, on same side. 


J. O. Nixon, Jr., for Defendant and Appellee: 


First—The concluding article of the ordinance of the Convention for the relief of taxpayers, 
includes interest and costs when it refers to taxes and licenses. 

Second—The words taxes and licenses in Act 49 of 1880, includes interest and costs. 

Third—Interest is an incident of the principal—and is governed by same rules as to its 
manner of payment. The Contederate Note case, 19 Wallace, 548. New Orleans vs. 
Clark, 5 Otto, 644; C. C. 2164, 2925. 
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Fourth—There is no conflict between Act 49 of 1880 and articles 46 and 47 of the State Con- 
stitution. 

Fifth—The use of the word indebtedness in the Act 49 of 1880, show clearly that the intent, 
was to cover principal, interest and costs. 

Sixth—The ordinance of the Convention and the Act 49 of 1880, are highly remedial, intended 
for the relief of delinquent taxpayers, and should be so construed. 


R. H. Marr on same side: 
The delinquent, owing city taxes due prior to the first of January, 1879, is entitled to pay the 
aggregate amount due, principal and interest, in the valid indebtedness of the city. 





The opinion of the Court was delivered by 

Pocué, J. In execution of three judgments in favor of the City of 
New Orleans, on taxes due by the defendant for the years 1875, 1876 and 
1877, and for interests and costs, amounting together to a large sum, the 
defendant’s property was seized by the sheriff. 

She then made a tender in valid warrants of the city for the full 
amount claimed of her, but this tender was refused by the sheriff and 
the city, on the ground that payment of the interests and costs due on 
defendant’s taxes could be received in cash only, and could not be legally 
made or tend=red in city scrip. 

Whereupon the defendant took a rule on the city and the sheriff in 
order to compel them to accept the tender as made by her, and they 
have appealed from a judgment making that rule absolute. The solu- 
lion of the questions arising in this litigation turns upon the proper 
interpretation of the ordinance adopted by the Constitution of 1879, for 
the relief of delinquent taxpayers, and of Act Nu. 49 of 1880, applying 
the principles of the ordinance to the settlement of taxes’and licenses 
due to municipal corporations. It is conceded by the city that the 
payment of the principal due on taxes exigible previous to the Ist of 
January, 1879, can be paid in valid evidences of indebtedness of the 
city; and the question is thus narrowed down to the inquiry whether 
the same mode cf settlement is allowed for the payment of interests 
and costs. 

The relief offered by the ordinance of the Constitution, to delinquent 
taxpayers of municipal corporations, was of a threefold character. 

lst. To remit all interests, costs, fees and charges due on taxes 
and licenses due prior to the 1st of January, 1879, to all delinquent tax- 
payers who should settle before the Ist of January, 1881. 

2d. To allowa discount of ten per cent from the date of payment 
of licenses and taxes to January Ist, 1881. 

3d. To allow the payment of all taxes apd licenses before or after 
the 1st of January, 1881, to be made in scrip or other evidences of in- 
debtedness of the municipal corporation. 

It is urged and argued by the counsel of the city, that, as the last 
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clause of the constitutional ordinance, under which the settlement of 
taxes and licenses in scrip is authorized, contains no mention of, or refer- 
ence to, interests, costs and penalties, which had been remitted to the 
delinquents for such settlements as were made during the year 1880, and 
which were revived as to all taxes and licenses not paid previous to Jan- 
uary Ist, 1881, the conclusion is inevitable that the intention was to 
exclude interests and costs from the operation of the relief sought to be 
granted to delinquent taxpayers, An easy mode of discovering the inten- 
tion of the Convention on this subject, is by considering the reasons 
which necessitated such a measure, and the object sought to be accom- 
plished. 

The evidence in this record shows that the number of delinquent 
taxpayers in New Orleans had reached in 1878, the alarming figure of 
43,093, and that many of them owed taxes for every year from 1870 to 
1878, with interest of ten per cent per annum from 1871. 

In many cases the interests due on tax bills were nearly equal in 
amount to the principal of the tax, and few, if any, of the delinquents 
had the means, or could possibly realize the funds necessary. to the set- 
tlement of these arreared taxes and accrued interests. 

In consequence of epidemics which had devastated the city, of 
short crops, of decreased confidence in public affairs, and of other causes, 
the prosperity of the city had been suddenly checked, and business had 
gradually stagnated, until real estate had almost become a burden to 
its owners. 

The heavy tax-liens which affected so much property owned by this 
army of delinquent taxpayers, had rendered this property unsalable, 
and had almost taken it out of commerce. 

These facts were well known to the Convention, whose duty it was 
to find a remedy for the existing evil, and after mature deliberation that 
body adopted the ordinance under consideration, which was, doubtless, 
intended mainly to relieve the City of New Orleans of its financial em- 
barrassments. 

Experience had demonstrated to the members of the Convention 
the futility and the injustice of laws remitting to delinquents any portion 
of the taxes which they owed to either the State or municipal govern- 
ments. Hence, they abstained from such a course, and prohibited the 
Legislature from the use of such an experiment in the future. 

Knowing, on the other hand, that the floating indebtedness of the 
city and of other municipal corporations was fast accumulating, in the 
same proportion that the number of delinquents was daily increasing, 
the Convention allowed the payment of taxes in such indebtedness, with 
the double purpose of relieving the taxpayers and the creditors of the 
city and of other municipal corporations. 
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Now, as the amount of interests due by these delinquents is nearly 
equal in amount to the principal of their taxes, a fact which must have 
been known to the Convention, it is manifest that the exclusion of inter- 
ests from the operation of the relief, would have destroyed the efficiency 
of the measure, and defeated the end proposed ; and that, therefore, 
such an exclusion could not have been contemplated by the Convention. 
It is clear to our minds that the interpretation contended ‘for by the 
counsel for the plaintiff, is not in keeping with the reason which prompted 
the measure, nor with the object proposed. 

It was well known to the Convention, that under our laws interest 
on a debt or moneyed obligation is an accessory to the capital, an inci- 
dent of the main obligation, and an outgrowth of the principal; and 
that all securities created, as well as all remedies given, to enforce the 
main or principal obligation, apply alike to accrued interests borne by 
the main obligation, resulting either from the effect of law or from the 
consent of parties. And it is not a violent presumption to conclude 
that the Convention contemplated the inclusion of interests or acces- 
sories in using the words “ taxes ” and “licenses ” in the last clause of 
the ordinance, which was intended as a great inducement to bring delin- 
quents to the settlement of their arreared taxes. Several provisions in 
our Civil Cede and in our Code of Practice come to our assistance in 
holding that remedial legislation affecting the settlement of the prin- 
cipal of an obligation, applies to all interests which may be due on the 
same. 

Thus, Art. 2925, C. C., provides that the release of the principal 
without any reserve as to interest, raises the presumption that it also 
has been paid, and operates a release of it. In like manner will it be 
presumed that a mode of payment of the principal, created by law, 
without any reserve as to interest, will apply to the payment of the 
interest. 

Pursuing the same spirit, our law, in Art. 157 of the Code of Prac- 
tice, prohibits a creditor who has not claimed interest in an action on 
the principal, from claiming such interest in a separate action, as in 
such a case he will be considered as having remitted the interest. 

It was, doubtless, in recognition of these principles, that the city 
and the sheriff refused the whole tender made by Mrs. Jackson, while 
they acknowledged the legality of the tender in so far as the capital of 
the taxes due was concerned. 

They knew that, under our laws, a settlement of the principal by 
litigation, would conclude the creditor against any future claim for the 
interests. 

And thus our conclusion is justified by the very act of plaintiff, 
who, in refusing a settlement of its claim, unless it included the settle- 
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ment of interests, recognizes that the two are so intimately blended, as 
to be one and inseparable, and that all remedies affecting the one covers 
the other. 

If the interest was so distinct from the capital of the tax due, as to 
be excluded from any legislation affecting the capital, without express 
reference to, or mention of, the interest, the city could without danger, 
have accepted the tender made for the payment of the capital, refused 
that made for the interests, and proceeded to enforce its lien, thus en- 
hanced by a partial cancellation, as to the latter. 

But counsel knew too well that such a course was impossible, for 
the reason that the law which grants the tax-lien and secures the inter- 
ests as an accessory, does not mention interest which is covered by the 
lien only as an accessory of the principal, for the reason that a settle- 
ment of the principal would lead to the legal presumption of a settle- . 
ment of the interest. And hence, they refused the whole tender, alleg- 
ing “ that a part of the tender being illegal, the whole fell;” a reasoning 
which also acknowledges that the capital and interests formed together 
a unit, or a whole indebtedness, which could not be disintegrated so as 
to allow a mode of settlement of one portion diff-rent from the manner 
of settling the other portion. 

Hence, we conclude that plaintiff's counsel are in error in denying 
such a construction of the “true intent and meaning ” of Act No. 49 of 
1880, and in holding that, under such a construction, this act would be 
violative of the very constitutional ordinance which it was intended to 
invigorate and put into operation. 

In our opinion, the Legislature in allowing delinquent taxpayers to 
settle their “ indebtedness,” which evidently embraces capital and inter- 
ests, in scrip, correctly expounded the will and intention of the Conven- 
tion, and the District Judge was correct in holding that the “ interest 
follows the character of the principal, and that the constitutional ordi- 
nance which authorizes the settlement, in scrip, of licenses and taxes, 
necessarily embraces, in its operation, the settlement in the same mode 
of such interests as may have accrued on the principal obligation.” 
D’Aquin vs. Coiron,8 N. S. 622; Fisk’s case, 14 An. 682; The Confed- 
erate Note case, 19 Wallace, 548; 5 Otto, 644. 

Nothing in these conclusions militates with the provisions of Art. 
' 46 of the Constitution which prohibits the enactment of local laws “ re- 
mitting fines, penalties and forfeitures,” etc., or those of Art. 57, denying 
to the Legislature the power of “releasing in whole, or in part, the in- 
debtedness, liability or obligation of any corporation or individual to 
the State, or to any parish or municipal corporation therein.” 

The remediai laws now under consideration, do not purport any 
such release, but only provide for a special and exceptional mode of 
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collecting the whole of certain delinquent taxes, and the entire interests 
accrued thereon. But it is clear to our mirds that such laws do not 
affect the settlement of judicial costs incurred by the city in proceeding 
against delinquent taxpayers; these costs do not form a part of the 
indebtedness due to the city, but are due by the defendants in suits to 
the proper officers rendering service in such proceedings, and hence 
these costs are due and exigible in cash. The judgment of the lower 
court, which does not discriminate in favor of such costs, must, there- 
fore, be amended in this particular. 

We are informed by appellee’s counsel in his oral argument, and it 
is admitted by appellant’s counsel, that since her first tender she has 
tendered, in cash, that portion of the taxes due by her, which under ex- 
isting laws is appropriated to the payment of the premium bonds of 
the city, and this question is, therefore, eliminated from the present 
controversy. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended in so far as it allows the payment, in scrip or 
certificates of indebtedness, of judicial costs incurred in proceedings 
against the defendant; which costs are hereby decreed to be due and 
exigible in United States treasury notes, or cash; and that in all other 
respects said judgment be affirmed, appellee to pay the costs of this 
appeal. 








No. 538. 
J. M. MunHOLLAND vs. Mrs. Susan A. Scorr ET AL. 


The fact that the note, upon which executory process issued, was prescribed on its face, and 
that the Administrator of the succession against which the suit was brought, did not 
plead the prescription, does not affect the validity of the sheriff's sale. 

The prescription of five years, under article 3543, C. C., cures such informalities and irreg- 
ularities in sheriff’s sales as: a waiver of notice of order of seizure and sale by an 
Administrator of succession ; postponement of the sale; and an adjudication for less than 
the inventory appraisement. 


= from the Fifth District Court, parish of Richland. Brigham, 
J. 


Cobb & Gunby and P. H. Toler for Plaintiff and Appellant: 


First-—-On arriving at age, the sole heir can attack sales of his father’s estate while he was 
a minor, on showing that such sales were illegal and injurious. 

Second—The administrator cannot renounce prescription on a claim against the estate. 

Third—A writ of seizure and sale cannot issue until notice of the order has been served and 
the delays given. 

Fourth—After offering property once for cash without a sale, the sheriff cannot again offer 
tor cash under the same writ. He must at the second offering sell on twelve months’ 
credit. 
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Fifth—After failure to sell under one appraisement, the sherift cannot have another appraise- 
ment made of same property. 

Sixth—Where an order of seizure and sale is obtained by the relatives of the administrator 
on a prescribed claim on which a large amount had been paid and property of the succes- 
sion is sold and bought in by such relatives for much less than its real value and less than: 
its first appraisement, the sale is on its face fraudulent and collusive. 

Seventh—Such defects in a sale as work substantial injury to the parties interested, as fraud, 
lesion, injustice of claim, etc., are not prescribed by tive years. 

Eighth—“ Informalities’’ prescriptible by five years relate only to the manner, time and: 
place of making the sale which do not defeat the rights of parties nor the ends of justice. 

Ninth—Without actual seizure of real estate the sheriff cannot sell it. Without possession 
by the sheriff there can be no sale of property, and any such sale is a barren, absolute 
nullity, which cannot be cured by five years. 

Tenth—A sale made after a writ expires is the same as a sale made without the issuance of a 
writ. 


Boatner & Liddell for Defendants and Appellees: 


First—Courts cannot supply the plea of prescription, and an order of seizure and sale will 
issue on a note prescribed on its face. C. C. 3463; 29 An. 698; 19 An. 266. 

Second—If the note was prescribed, it was the duty of the administrator to plead it; he may 
be responsible to the heirs, but this is no ground to annul asale. 28 An. 569, 

Third—The prescription of five years deteats all objections to irregularities and informalities 
growing out of a judicial sale. C. C. 3543; 29 An. 534; 21 An. 506. 

Fourth—Sales of succession property for less than the appraisement will not be disturbed 
where it is shown that the property brought its actual value. 29 An. 536; 29 An. 505, 
Herrmann vs. Fontelieu. . 

Fifth—Want of actual seizure, when the purchaser goes into possession, is an informality 
cured by the lapse of time—-and prescribed against in five years. C, C. 3643 ; 4 Otto 6, 
Pike vs. Evans. : 

Sixth—Lack of notice of order of seizure and sale is an informality cured by the prescription 
ot five years. 24 An. 24, Allen vs. Couret. : 

_ Seventh—A writ of seizure and sale need not be returned in seventy days. Monition of Hall, 
21 An. 692; 18 An. 656, Taylor vs. Graham. 

Eighth —While an estate is under administration, heirs have no right to sue for debts or dam- 
ages due the estate. C. C. 1058, 1048; 16 R. 459; 17 L. 500. 

Ninth—‘ The minor claiming ownership of the land in controversy, because of alleged non- 
compliance with certain forms of procedure, are themselves to be reproached with non- 
compliance, either by their ancestor or themselves, with the fundamental rule which 
obliges the buyer of a thing to pay the price of the sale.” Gillis vs. Coates, 29 An. 701. 


The opinion of the Court was delivered by 

Fenner, J. This action is brought by plaintiff as sole heir of Lo- 
renzo D. Munholland, to annul a sheriff’s sale of land to Mrs. Scott, 
made in executory proceedings taken contradictorily with the adminis- 
trator of his ancestor’s estate. 

The grounds of nullity alleged are manifold, viz.: 
1st. Fraud and collusion between the defendants. We fiud in the 
record not the slightest evidence of fraud, actual or constructive. We 
do not even discover proof that plaintiff was injured by the sale. 
Nothing in the record shows the property brought less than its value, 
at forced sale, at the time when it was sold, or that it would have 
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‘brought more under any proceedings, however regular. If the then 


existing depression in property values had afforded legal ground for 
demanding a postponement of the sale under creditor’s process, un- 
doubtedly, a year or two later, the property would have sold for more. 
But the creditor had the right to require the sale then,—and it brought 
its then value as appraised by persons properly appoiuted, and whose 
good faith is not attacked. This is damnum absque injuria. 

2d. That the note on which the order of seizure and sale was issued 
was prescribed and the mortgage thereby extinguished, and that the 
administrator had no right to waive prescription, and the sale was, 
therefore, null and void. 

Courts cannot supply the plea of prescription. C. C. 3463. 

The judge was authorized and bound to issue the order of seizure 
and sale, although the note appeared to be prescribed on its face. 

Non eonstat that the plea of prescription, had it been opposed, might 
not have been overthrown by proper evidence of acknowledgment. The 
failure to oppose the plea is not even evidence of collusion or fraud, in 
this case, because under the existing jurisprudence in 1867, with -refer- 


‘ence to the effect of the war and the application of the maxim, contra 


non volentem, ete., there was no reason to suppose the note prescribed. 

In any event, this cireumstance could not affect the validity of the 
order and sale; but the sole remedy of the heir would be against the 
administrator and his securities. Routh vs. Bank, 28 An. 569; Perroux 
vs. Lacoste, 19 An. 266; Gillis vs. Carter, 29 An. 698; Gill vs. Hosmer, 
20 An. 219. 

The remaining informalities and irregularities set forth as grounds 
for annulling the sale are covered by the prescription of five years 
established by the acts of 1835 and 1855, now embodied in Art. 3543 of 
the Civil Code, which runs as well against minors as persons sui juris. 

They are the following, viz.: Waiver of notice of order of seizure 
and sale. See Allen vs. Couret, 24 An. 24. 

Want of actual seizure, the purchaser having gone into possession. 
See Pike vs. Evans, 4 Otto, 6. 

Postponement of sale. The creditor had the right to direct the post- 
ponement, with re-advertisement ; and the writ did not expire in seventy 
days, as claimed. See Taylor vs. Graham, 18 An. 656; Monition of 
Hall, 21 An. 692. 

Sale for less than the inventory appraisement. See Fraser vs. Zylics, 
29 An. 534; Herrmann vs Fontelieu, id. 505; Succession of Hood, 33 An. 

These irregularities are all causes of merely relative nullity, arising 
in proceedings subsequent to the decree, and covered by the statutory 
prescription pleaded. Woods vs. Lee, 21 An. 506. 

It is a statute of repose, intended to quiet titles, and to create con- 
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fidence in judicial titles, at least, after the lapse of this ample and rea- 
sonable time. 

We have carefully examined the authorities quoted by plaintiff’s 
counsel, and do not find them to support the contrary views advanced 
by him. 

The charge that no price was paid for the land, and that no debt of 
the ancestor’s succession was extinguished thereby, is manifestly unsup- 
ported by the evidence. 

We find no error in the judgment appealed from, and it is affirmed 
at appellant’s cost. 








No. 1024. 
JOHN Guss vs. JoHN P. Rovuton, SHERIFF, ET AL, 


On Motion To Dismiss. 


This is an injunction suit to prevent the seizure and sale of homestead property worth $600. 
The judgment, of which execution is enjoined, is for $1076. Held that the matter in dis- 
pute is the homestead property, and the claim is below the appealable amount, necessary 
to give this Court jurisdiction. 


= from the Seventh District Court, parish of Catahoula. Elam, 
J. 


Smith & Dagg for Appellees. 
Boatner & Liddell for Appellant. 


Morton to Dismiss. 


The opinion of the Court was delivered by 

Pocus, J. Appellees’ motion to dismiss this appeal on the ground 
that the amcunt in dispute is not within our jurisdiction, must prevail. 
Plaintiff enjoins the sale of a house and lot, which he claims as his home- 
stead, and which he values at six hundred dollars, which had been 
seized in execution of a judgment against him for $1076 96, in favor of 
John Henry & Co., seizing creditors, and he has taken the present appeal 
from a judgment dismissing his suit on an exception of no cause of 
action. He does not question the validity of the judgment, or pray for 
any relief from the general effect of such judgment, nor does he com- 
plain of the execution of the same. 

His only object is to shield from seizure and sale under the judg- 
ment the property seized, which he claims as exempted from execution 
for any debt, as his homestead. 

The issue presented is, therefore, the right of the judgment creditors. 
to subject this property to the execution of their judgment, and plaintiff's 
right toclaim the same as his homestead under the exemption laws, and 
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that issue involves an amount in dispute not exceeding six hundred 
dollars, and the case is, therefore, not appealable to this Court. 

In all such cases the value of the property seized, and sought to be 
exempted from seizure in payment of any debt, under the exemption 
laws, and not the amount of the judgment in execution, is the amountin 
dispute, and is the test under which our jurisdiction is to be determined. 

It is, therefore, ordered that this appeal be dismissed at appellant’s 
costs. 



















No. 994. 





Succession oF T.S. MuLHERN. ON HoMOLOGATION OF ACCOUNT OF THE 
ADMINISTRATRIX. 






The Administrator of a Succession, who has placed a privilege creditor, as such, on his 
account and tableau of distribution, cannot afterwards pretend to amend his tableau and 
recognize such creditor only as an ordinary one, on the ground that the acknowledgment 
of the privilege was made in error of fact, without proving, not only the error, but, also, 
that he was ignorant of it, at the time he presented the original account. 

The fact that a privilege creditor has received part payment of his claim by anticipation and 
from the general funds of the estate, will not prevent him from being paid the full 
balance of his claim out of the particular fund upon which he has a special privilege. 













i from the Fifth District Court, parish of Richland. Rich- 
ardson, J. 


Robert Ray for the Administratrix, Appellant: 





Ficst—A dministratrix can anticipate the payment of privilege claims betore the saie of prop- 
erty upon which the privilege operates. 
Second—<Aiter the sale of property upon which the privilege operates, a creditor so paid 








cannot ask to be paid again. 

Third— Administratrix is not bound to pay privilege claims out of the identical funds which 
the property sold for upon which the privilege operated. 

Fourth—J. Bernstein was paid before the homologation of the final account all he was enti- 
tled to out of the estate of T. S. Mulhern, and cannot be paid again. 

Fifth—Mrs. M. D. Mulhern is an individual privilege creditor to the amount of $1000, and 
should not be required to pay Bernstein again out of funds upon which she has a privi- 









lege. 
Sixth-I. Bloom & Co. have no vendor's privilege upon the proceeds of the land, for the 
reason that the deed and mortgage under which they claim the same was not recorded 
prior to the death of Mulhern. 
Seventh—Privileges cannot be created by the judicial admission of an administrator. 








Potts & Hudson for Opponents and Appellants. 
Cobb & Gunby for Opponents and Appellees. 











The opinion of the Court was delivered by 
Topp, J. The controversy in this case relates to the proposed dis- 
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tribution of the proceeds of certain real estate belonging to the suc- 
cession of P. 8. Mulhern, deceased, in the hands of the administratrix 
of the succession. 

The administratrix first filed a provisional account, in which she 
proposed to divide this fund, after making certain reductions therefrom, 
between J. Bernstein and I. Bloom. 

Subsequently, she filed another account, termed an amended and 
final account, in which she averred that the claim of Bloom was allowed 
as a privilege debt, in error of fact; that the claim was for part of the 
price of land purchased by the deceased; but that the act of sale and 
mortgage securing the payment of the price had not been recorded until 
after the death of the deceased. She proposed to apply the amount, | 
which, under the first plan of distribution was to be applied to the 
debt of Bloom, towards paying her own claim of one thousand dollars, as 
surviving widow of the deceased, in indigent circumstances, 

The judgment of the District Court allowed the claim of Bernstein, 
but rejected that of Bloom as a privilege on the fund in question, recog- 
nized the widow’s claim, and directed part of the funds in the hands of 
the administratrix to be applied towards its payment. From this judg- 
ment Bloom and Mrs. Mulhern, in her individual capacity, are the sole 
appellants. 

Bloom urges two reasons why the judgment rejecting his privilege 
was erroneous: First, because, in the first account, his claim was allowed 
by the administratrix, and an order for its payment, asa debt importing 
the vendor’s privilege, asked for; and that, after such acknowledgment, 
the subsequent action of the administratrix in the final account, deny- 
ing the privilege, was not authorized; and that the administratrix was 
precluded therefrom by the acknowledgment made in her first accourt; 
and, secondly, that the act of sale containing the evidence of his privi- 
lege, was recorded at the same time in the book of sales and book of 
mortgages, though after the death of Mulhern, the purchaser of the 
land. 

Mrs. Mulhern complains of the judgment in favor of Bernstein, 
upon the ground alleged that he had already received on his claim more 
than he was entitled to. 

There is no contest between Bernstein and Bloom. 

1. The facts bearing on the issues raised by the pleadings in this 
case are substantially as follows: 

P.S. Mulhern died in the parish of Richland, in September, 1874. 
His estate consisted in part of a tract of land of 520 acres, one un- 
divided half of which was purchased by the deceased of H. F. Vickers, 
on the 4th of August, 1871, on a credit, and the deed to which was duly 
recorded in the notarial and mortgage record books. The other half of 
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the land was bought of the same party on a credit, on the 12th of Au- 
gust, 1873, but the deed to it was not recorded until the 28th of April, 
1875, which was after Mulhern’s death. 

Bernstein is the holder of notes given under the first and Bloom 
under the second sale. The acknowledgment of Bloom’s claim by the 
administratrix, the placing it on her account as a privileged claim 
against the succession, and asking its payment out of the proceeds of 
the lands which she had sold, was a confession of judgment in favor of 
Bloom, or equivalent thereto. This confession could not have been re- 
tracted to the prejudice of Bloom and to the personal benefit of the 
administratrix, except for error of fact, properly alleged, and the fact 
that it was made in error, clearly established; and especially is this the 
case when the sole beneficiary of such retraction and change in the 
account is the party who made the confession. It is true, as urged by 
Mrs. Mulhern’s counsel, that a mere consent or agreement cannot give 
rise to a privilege; but where, in a judicial proceeding, a party who has 
an interest in denying such privilege confesses it, the party in whose 
favor the confession is made is entitled to the benefit of it; and it be- 
comes a question, not whether a privilege can spring from consent, but 
whether the one making such admission is bound thereby, and should 
or not be suffered to question it. It is not sufficient that one should 
plead that an act was done in error of fact, but such error should be 
proved. As, in this case, it was not enough that the administratrix 
should say that she had allowed the claim in the first account, in error, 
but she should prove, not merely that the sale in question had not been 
recorded before the death of Mulhern, but that, at the time she con- 
fessed the privilege, she was ignorant of such fact. There is no proof 
of such ignorance on her part in the record. As stated before, an ad- 
ministratrix should not perhaps be held tu so strict a ruling, did she 
seek merely to correct an error for the benefit of the creditors of the 
succession whom she represented. Such is not the case here, as no 
creditor is before us, unless it is the administratrix herself, demanding 
such change or correction in the account. The only appellants, as 
stated, are Bloom and Mrs. Mulhern, who alone are interested in this 
issue, since no change can be made in the decree to affect the appellees, 
mone of whom have asked an amendment of the judgment. 

This view of the subject relieves us of the necessity of passing on 
the question touching the effect of the non-registry of the sale referred 
to, during the lifetime of Mulhern, and its registry after his death. 

2. The amount allowed Bernstein by the judgment appealed from, 
is complained of by Mrs. Mulhern, on the ground that, before the rendi- 
tion of her account, she had paid on Bernstein’s claim an amount larger 
than the pro rata to which he was entitled, the succession being insol- 
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vent; and that such payment debarred him from any further participa- 
tion inthe fund. It is shown that the payment referred to, was made 
by Mrs. Mulhern before the land on which the privilege existed was sold 
and, in fact, before she was appointed administratrix of the succession. 
This cannot affect the right of this creditor to claim the balance due on 
such privilege debt, out of the actual proceeds of the sale of the prop- 
erty on which his privilege rested. The fact that part of his debt had 
been paid by Mrs. Mulhern at the time and under the circumstances 
shown, could not deprive Bernstein of the right to demand the payment 
of the undisputed balance of the debt, out of the proceeds of the land 
when sold; and we cannot really understand the pretence under which 
the administratrix opposes such payment. 

The conclusion at which we have arrived compels us to remand the 
case, in order that the account may be readjusted and a distribution 
ordered in accordance with these views. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and that the case be 
remanded to the lower court, to be proceeded with according to law 
and to the views herein expressed; the costs of appeal to be paid by 
the succession. 


On REHEARING. 


The opinion of the Court was delivered by 

Levy, J. In this case, the rehearing applied for by the appellants, 
I. Bloom & Co., and the appellee, J. Bernstein, having been granted, we 
proceed to restate the account of administration. Adhering to our 
former decree, the privilege of Bloom & Co. in the proceeds of the sale 
of the undivided half of the tract of 520 acres of land, is recognized, as 
also that of Bernstein in the other undivided half thereof. The pro- 
ceeds of the sale of the whole tract amount to $1068 80, from which 
must be deducted the costs of sale, $25 34, and the proportion of taxes 
chargeable to the land, $221 31, in all $246 65, leaving net proceeds, 
$822 15. Bernstein’s privilege amounted to $413 58; the half of the 
proceeds affected thereby is $411 074, to which latter sum he is entitled; 
the remaining half of these net proceeds, $411 074, belongs to I. Bloom 
& Co. on account of their privilege, and these sums will be thus paid. 

The balance for distribution among the general privileged and or- 
dinary creditors must be corrected as follows: The sum of $353 24 
(erroneously carried to the fund for such distribution), and $55 31 (the 
proportion of taxes chargeable to the property, immovable and movable, 
unaffected by Bloom & Co.’s and Bernstein’s privileges), must be de- 
ducted from said balance, so that there will remain for distribution 
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$855 69 to be distributed to general privileged claims, or .497 per cent., 
1720.80, to be paid out of $855 69—.497. 

It is, therefore, ordered that our previous decree herein remanding 
the case, be set aside, and it is now ordered, adjudged and decreed that 
the judgment of the lower court be amended as hereinabove set forth, 
and in all other respects, as to the judgment of said lower court, it be 
affirmed at the costs of the said succession. 













No. 1020. 





Eiza P. Henpricks, WIFE, vs. THoMPSON Woop, HusBanp. 







Woop & Roane, INTERVENORS. 


On Motion To Dismiss. 






The amount of the claim, and not that which may be proved, is the test of the jurisdiction 
of this Court. 





ON THE MERITS. 
In default of proof of the husband's financial embarrassment, the wife, suing for a separation 
of property and recovery of paraphernal rights, should be nonsuited. 







PPEAL from the Fifth District Court, parish of Ouachita. Rich- 
ardson, J. 








Cobb & Gunby for Plaintiff and Appellant: 

First—A wife has a claim against her husband for the proceeds of her slaves sold by him 
before the close of the war. 

Second—Contederate money was a good consideration during the existence of the Confeder- 
ate Government, and where Confederate money belonging to the wife was used by the 
husband, she can recover its value in United States currency or goid. 

Third—Where the wife’s mortgage was recorded after January Ist, 1870, it was not lost, but 
took effect from the date of its record. 

Fourth—It is not necessary, in order to obtain a judgment of separation, to prove that the 
husband is insolvent. It suffices to show that his affairs are disordered or embarrassed. 

Fifth— Art. 2425 R. C. C. does not embrace all the grounds for which a separation of property 
may be sued for and obtained. 


Franklin Garrett for Intervenors and Appellees: 


First— Plaintiff offered no evidence to establish her allegation that her husband’s affairs were 
disordered. 

Second—Her tacit mortgage perempted by non-registry before Ist January, 1870. 

Third—Although plaintiff demands $2700, it is clearly fictitious, she having offered to prove 
only $500 thereof. The Court is without jurisdiction, ratione materia, the matter in dis- 

pute not exceeding $1000. 





















On Motion To Dismiss. 






The opinion of the Court was delivered by 
Pocuft, J. This is an action for separation of property, in which 
plaintiff prays for a moneyed judgment against her husband for $2700,. 
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amount of her paraphernal funds alleged to have been received and 
converted to his own use by her husband. 

Under the pleadings, this case presents an issue involving an 
amount clearly within our jurisdiction; the fact that plaintiff may ut- 
terly fail, under the evidence, to prove the whole or any part of her 
claim, cannot be considered in determining the question of jurisdiction. 
The amount of the claim, and not the amount which may be proved, 
.affords the test of our jurisdiction. 

Appellees’ motion to dismiss, resting on the ground that plaintiff’s 
-demand is fictitious under the evidence, is untenable, and the motion 
is, therefore, denied. 

On THE Merits. 

Plaintiff charges that she had received, as donations from her 
father, a valuable mare and two slaves, which property was sold by her 
husband for an aggregate amount of $2750, which he received and con- 
verted to his own use, and that his financial embarrassment induces her 
to believe that his estate will not be sufficient to satisfy her claim for 
the restitution of her paraphernal funds, composed and converted as 
stated above. 

Wood & Roane, creditors of the husband for $2878, intervened in 


the suit, and alleging that this action was a fraudulent device, calcu- 
lated to defraud the husband’s creditors, prayed that the wife’s demand 
be rejected. 

The husband made no defence, and plaintiff appeals from a judg- 
ment of nonsuit. — 


Plaintiff has introduced no evidence in support of the alleged sale 
by her husband of the mare, which is alleged to have been donated to 
her by her father and to have been sold by her husband, and the record 
is equally silent as to the alleged sale by him of a negro boy named 
Willis for the sum of six hundred dollars. 

In support of the alleged sale for $2000, in Texas, of the slave 
Abrabam Owen, plaintiff relies upon the testimony of W. T. Oliver, who 

“testifies that he purchased the slave from the defendant for $3000 in 
~Confederate money, worth about $500 in gold, and on the testimony of 
Abraham Owen, the then slave, himself, who testifies that he was sold 
for $2000, which he saw counted and handed to the defendant. 

Such evidence is of the weakest kind; it is contradictory, and would 
-embarrass in reaching a proper disposition of the cause, which, how- 
-ever, turns upon the following point: 

The record contains no evidence whatever in support of the alleged 
embarrassment of the busband in his affairs, and contains no proof of 
the amount or value of his property, nor any statement of his indebt- 
edness, so as to allow us to appreciate the danger of plaintiff’s losing 
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her paraphernal funds. Her counsel contend that the very fact of the 
intervention showing a large indebtedness to intervenors, is sufficient to 
support her allegations on this point. 

Our answer is, that we have no evidence to show the financial posi- 
tion of the husband, or the relative proportion between his assets and 
his liabilities. 

And in default of such proof plaintiff cannot recover judgment, and 
the District Judge correctly nonsuited her. Hanna vs. Pritchard, 6 An. 
134; Lacomb vs. Her Husband, 8 An. 485; C. C, 2425. 

The District Judge did not err in overruling plaintiff’s exception to 
the right of intervenors’ appearance in the suit. Appellant’s silence on 
this question in her brief, justifies the conclusion that her counsel, 
acknowledging the weakness of their position, have abandoned their 
exception. Our law does not favor suits of separation of property, and 
holds out to creditors every facility for the protection of their rights. 
10 An. 85; 31 An. 405. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be affirmed with costs. 








No. 1003. 
Ws. J. Burorp vs. C. M. TIpWELL. 
This Court will not disturb the verdict of the jury as to the amount of damages found by 


them, in a case where the appreciation of such damages is essentially within their prov- 
ince. 


PPEAL from the Sixth District Court, parish of Morehouse. Brig- 
ham, J. 


Newton & Hall for Plaintiff and Appellee. 
Ellis & Todd for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocué,.J. Plaintiff sues for damages in the sum of $1457 52, for 
the burning of a gin-house and appurtenances, through the fault and 
negligence of defendant, who was then his lessee, and for damages 
occasioned to his orchard, situated on the leased premises, through the 
fault of defendant. 

The defense was a general denial, followed by a plea in reconvention 
for $240, as damages sustained by the defendant in defending this suit. 
The case was tried by a jury, who found a verdict of $250 in favor of 
plaintiff, and defendant appeals. Plaintiff moves that the judgment be 
amended so as to increase the amount of damages allowed him by the 
jury. 

The evidence in the record discloses the following facts: 
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That defendant leased for the year 1880, and took possession of 
plaintiff’s plantation, under a written lease, by which he bound himself 
to take good care and to keep in the same repairs, in which they were at 
the time of the lease, of the fences and buildings and other improve- 
ments situated on the leased plantation, as well as of a fruit orchard 
situated on the place, the use of which orchard, containing about four 
acres of land, was reserved for the lessor. 

That in the month of April, while preparing for cultivation a piece 
of new land, situated near the gin-house, the lessee rolled together in 
heaps a quantity of logs, the remnants of deadened trees, and caused 
the same to be fired for the purpose of burning them out of his way; 
that the logs burned during several days, and the fire spreading among 
dry grass and weeds on that tract of land, was communicated to stand- 
ing dead trees, from which sparks fell on, and set fire to the gin-house 
twice. The first time was on a Saturday, during defendant’s absence 
from the place, and the fire was on that day put out and the building 
saved through the efforts of several of defendant’s laborers, one of 
whom notified him of the occurrence on his return home that evening. 
Although the log fire was still continuing, and although the defendant 
was well aware of the imminent danger to which the gin-house was thus 
exposed, it does not appear that he took any steps, by establishing a 
watch around the building or otherwise, to prevent the disaster which 
he had himself foreseen at the time that he made the lease, as shown 
by his remarks then made to the lessor. 

On the next day, Sunday, while the defendant was in his house, en- 
tertaining some visitors, the wind increased, the gin-house caught fire, 
and was burned down and totally destroyed. 

The mere statement of these facts, which are abundantly proven 
to our satisfaction by the evidence in the record, makes out a clear case 
of negligence and imprudence on the part of defendant, who must be 
held responsible for the loss thus incurred by plaintiff. C. C. 2317. 

The testimony is somewhat conflicting as to the value of the prop- 
erty thus destroyed, and which affords the only measure of the damages 
to which plaintiff is entitled. But the jury, who saw and heard the 
witnesses, who were of the vicinage, and who were doubtless familiar 
with the plantation leased, and were the best judges of the value of the 
building and its appurtenances, fixed the damages at $250, and, hence, 
we would not be justified in disturbing their verdict on a point s> emi- 
nently within their exclusive province. 

The evidence fails to satisfy us that plaintiff’s orchard was in the 
least degree injured or damaged by any act of defendant, and we must 
therefore refuse to amend the judgment appealed from, with a view to 
an increase of the damages allowed by the jury. 
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The view which we take of the case obviates the necessity of dis- 
posing of defendant’s plea in reconvention, which cannot be entertained 
in the face of a decision favorable to plaintiff in his action for damages. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be affirmed at defendant’s costs. 









Mr. Justice Topp takes no part in this decision. 












No. 1027. 






Meyer, Wetss & Co. vs. W. S. LoGaN, SHERIFF, ET AL. 






Appeal dismissed by this Court ex proprio motu, the matter in dispute being less than $1000. 
When third persons enjoin the seizure and sale of property, it is the value of the property 

which vests this Court with jurisdiction, and not the amount of the judgment enjoined. 
Re-aflirming previous Decisions. . 







PPEAL from the Fifth District Court, parish of Ouachita. Richard- 
son, J. 






Richardson & McEnery for Plaintiffs and Appellees. 





Cobb & Gunby for Defendants and Appellants. 









The opinion of the Court was delivered by 
Fenner, J. The insufficiency of the amount in dispute in this case 
to vest us with appellate jurisdiction over it, is so apparent on the fuce 
of the record, that we are compelled to notice it ex proprio motu. 

John M. Gould & Co., holding a judgment against J. T. Cole for 
$1450, seized under execution thereon promissory notes, belonging to 
their debtor, amounting to less than $1000. 

The plaintiffs, third persons, enjoin the seizure, claiming superior 
rights upon said property, entitling them to prevent the seizure, the 
nature of which rights it is not necessary, for the purposes of this case, 
to state. It is sufficient to say, that they do not dispute, in any manner, 
the validity of Gould & Co.’s judgment, which is not involved. Their 
position cannot be distinguished, in principle, from that which they 
would occupy, if they had enjoined on the ground that they were owners 
of the property seized. 

There is nothing in dispute except the property. 

In such case, it is well settled that the right to appeal is regulated 
by the value of the property. Testart vs. Belot, 32 An. 603, and au- 
thorities there cited. Wood vs. Rocchi, 32 An. 1120. 

It is, therefore, ordered that the appeal be dismissed at appellants’ 
costs, 
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No. 993. 


THE SraTeE oF Lovisrana vs. S. L. Cox. 


The Record showing that the District Attorney, with leave of the court, filed the indictment, 
etc., the legal presumption is that the leave of court was first obtained. 

The Record showing that the accused was in court when his trial commenced, the burden of 
proof is on him to’establish that he was not present at the rendering of the verdict, if 
such were the fact. 

It is competent for the District Court to have its Minutes corrected nunc pro tunc, before they 
are approved, to show the proceedings as they really and truly took place. 


PPEAL from the Tenth Judicial District Court, parish of Red River. 
Logan, J. 
J. H. Pierson for Defendant and Appellant. 
W. P. Hall, District Attorney, for the State, Appellee. 


The opinion of the Court was delivered by 

Levy, J. S.*L. Cox was tried on an information charging him with 
the offence of “feloniously wounding a hog, with the intent to feloni- 
ously steal, take and carry away said hog,” convicted by a jury and 
sentenced to two years’ imprisonment, at hard labor, in the State peni- 
tentiary and a fine of one dollar, from which sentence and judgment 
thereon he has appealed. 

The grounds upon which the accused seeks a reversal of this judg- 
ment are embodied in the assignment of errors filed in this Court, viz: 

1st. That, the information was filed without leave of the Court first 
obtained. 

2d. That the accused was not present in Court when the verdict was 
rendered. against him. 

3rd. That the lower court erred in ordering the correction of min- 
utes after the order of appeal had been entered, having divested itself 
of jurisdiction after perfection of appeal. 

4th. That such correction was made ex parte, without giving the 
appellant an opportunity to show that the original minutes were correct 
and required no correction. ; 

1st. The minutes contain the following entry: “ And now comes the 
district attorney into open court, in proper person, and, with leave of 
the court, files the following bills,” ete. We think the fair and reason- 
able interpretation of this is, that the leave of the court was first ob- 
tained. It is a well settled rule of practice that no document can be 
filed in open court without the consent of the court. Here, the leave or 
consent of the court was had, and the objection is. one to mere phrase- 
ology of the entry, and has no weight, being a mere verbal criticism. 
_ 2d. The second shows that, on the 5th of May, 1881, “accused in 
open court, the trial was proceeded with in all respects according to. 
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law. The jury being duly charged, retired, and after due deliberation, 
returned into open court * * * the following verdict.” This entry 
of itself was sufficient, and the objection urged by accused must fall. 

In State vs. Collins and Kinney, 33 An. 152, we held: “The record 
does not show that any interval elapsed during the time of the trial and 
the reading of the verdict. The presumption is, that the prisoners were 
continually present from the beginning to the end. Where the pre- 
sumption of their presence exists, and the fact of their absence, with- 
out waiver, can be established, the burden is upon them to rebut the 
presumption.” 33 Ills, 276; Hill vs. State, 17 Wis. 675. 

3d and 4th. There was no error in the correction of the minutes 
(unnecessary as such correction was, as affecting the validity of the pro- 
ceedings). The order for appeal, it is true, had been granted, but the 
order had not been signed, nor the minutes of the court approved. 
The order was not perfected and final until that had been done, and it 
was competent for the court to correct its minutes nunc pro tune, in 
order to show the proceedings as they had really and truly taken place. 
State vs. Onmacht, 10 An. 198 ; State vs. Corby Mason, 32 An. 1018. 

The information was properly filed, the proceedings on the trial 
were properly had and conducted, the sentence and judgment were 
properly rendered, and should not be disturbed. 


The sentence and judgment appealed from are, therefore, affirmed. 








No. 1022. 
H. D. Kina, ADMINISTRATOR, vs. WM. T. ATKINS ET AL. 


On Motion To DIsmiss. 


When a judgment by Default has been taken against one of two Defendants, the other 
Defendant having filed an Answer, and, after trial of the case, Plaintiff's demand is re- 
jected and he appeals, the Appellees cannot pretend that there is no judgment as to the 
Defendant who made no appearance and that, as he isa necessary party, the Appeal 
should be dismissed. 


On THE MERITS. 


The rule of evidence in Louisiana, differently from that established by the Supreme Court 
of the United States, is that a witness, on the cross-examination, may be interrogated 
upon matters unconnected with those upon which he was examined in chief. Previous 
Decisions affirmed. 

Simulation, from its nature, can, usually, be proved only by indirect and circumstantial evi- 
dence; and when facts are shown, which are sufficient to throw doubt upon the reality 
of the sale, the burden of proof is shifted to the parties who know the truth and can 
establish it by their testimony. 

When, under such circumstances, they fail to furnish the evidence clearly within their power, 
all the presumptions of law are against them. 


67 
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Such prima facie case of simulation, if the parties charged with it, do not even attempt to 
rebut it by their own testimony, will be conlusive and sufficient to set aside the trans- 
action complained of. 


PPEAL from the Fifth Judicial District Court, parish of Ouachita. 
Stubbs, special judge. 


Boatner & Liddell for Plaintiff and Appellant : 


The homologation of a tableau of distribution does not bar a second administration of the 
succession, where the funds represented by the tableau to be in possession of the admin- 
istrator have never been distributed, and the second administration is provoked for the 
purpose of bringing into the succession property held by third persons under simulated 
titles; and in such proceeding the administrator is the proper party to represent the suc- 
cession. 

The plea of res judicata will not avail one not a party to the judgment or proceedings, urged 
in bar. Nor is the plea available against an action attacking those proceedings as simu- 
lated, or null for any other cause. 

An administrator cannot be estopped by the action of a creditor of the estate he represents. 

The creditors of a succession can only assert its rights against third persons through an 
administrator. 29 An. 574. 

The administrator is primarily the representative of the creditors and has the authority to 
take all legal measures for the protection of their interests. 2 An. 923; 4 An. 169; 10 
An. 723. 

The creditors of a succession would not be heard to deny that the representative of a suc- 
cession had in hands the funds which he proposed to distribute, or that the sales of prop- 
erty from which those funds purport to have been realized, were simulated. If the 
administrator accounts for and pays over the funds so claimed to have been realized, the 
creditor would be without interest to question the sale upon that ground. The right of 
the creditor to do so arises only on the default of the administrator to distribute the pro- 
ceeds. 29 An. 574. 

When the vendor remains in possession the sale is presumed simulated. C.C. 

The presumption ‘omnia rite esse acta” &c., is one of fact, and is weak or strong according 
to the circumstances of the case in which it is applied. Where the officer whose act is 
invoked as supporting the presumption is himself a party to the suit in which that act 
is attacked as fraudulent and collusive, and asinuring to the benefit of that officer, the 
presumption is entitled to little weight. 

The allegations of fraud and collusion need to be supported only by prima facie evidence. 
The onus to disprove them is shifted to the party holding the affirmative of the issue, 
and the allegations unless disproved, will be taken as true. 

Simulation can usually be proved only by indirect and circumstantial evidence, and where 
a prima facie case of simulation has been made out by such evidence the onus probandi 
is shifted to the defence who must establish the reality of the sale. 

The right of cross-examination to all matters is relevant to the issue, and is not limited to 
matters elicited on the examination in chief. 

Where a party, whose title to valuable property has for years been questioned and attacked 
as being simulated, has opposed by every means in his power the investigation of his 
title, and when sworn as a witness in his own behalt, avoids giving testimony upon the 
fact of simulation vel non by a technical objection, the presumption of simulation is con- 
clusive. 

Motion To Dismiss. 


Cobb & Gunby for Defendants and Appellees : 
First—When all the parties of record who have an interest in the final result of the judgment 
or that it should remain undisturbed are not made parties to the appeal, the same should 
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be dismissed, if the fault be not attributable to any one else than appellant for failure to 
cause the appeal to be properly brought before the Court. 


Second—When in an action by a subsequent administrator of a succession, the former having 


been removed, to declare as fraudulent and simulated a probate sale made during the 
former administration, the vendee and administratrix are made parties defendant and 
the prayer of the petition is that there be judgment against defendants in solido for ac- 
crued and accruing rents for several years, amounting to over $3000, the administratrix 
must be made a party to the appeal. 


Third—When judgment by default is taken as to one party and no further steps or proceed- 


ings are had as to that party, and no answer filed by that party, the other party in inter- 
est having appeared in his own behalf, joined issue with plaintiff and on trial obtained 
judgment in favor of detendants, plaintiff appealing by motion in open court, notice of 
judgment by default and citation of appeal must issue to the co-defendant not repre- 
sented by counsel, and against whom the judgment by default was not proved up and made 
final, or the appeal should be dismissed. C. P. 575, 898; 3 R. 436; 5 R. 224; 10 R. 399; 12 
R. 130; 5 An. 174; 10 An. 650; 12 An. 755, 801; 18 An. 177, 281; 19 An. 136, 141, 296; 21 
An. 238, 615; 23 An. 502. 


First—After a succession has been administered, all the property sold, final account filed and 


opposition thereto tried, the rights of all the creditors fixed by final judgment, no new 
administration of same can be granted. The rights of creditors and others are fixed by 
the final judgment on the account, and if third parties hold property alleged to belong 
to the succession, either under simulated or fraudulent title, parties having rights fixed 
by the final judgment must proceed directly against the party holding such property of 
the succession. 


Second—When by the terms of plaintiff's petition both fraud and simulation are charged 


against defendants, plaintiff shall be compelled to elect upon which he chooses to proceed. 


Third— When an insulvent succession has been opened, the personal property sold at public 


sale and proceeds distributed among creditors having special privileges, and afterwards, 
on petition of the creditors, the immovable property, subject to general privileges, is sold 
by the sheriff, whose proces verbal and deed recites that the terms of the bid are complied 
with by the purchaser, final account embracing the price and amount of the bid of such 
purchase filed, and proceeds distributed, opposition of creditors to such account being 
filed, claiming a share in the proceeds of the sale, and not denying that the same was 
bona side, and after final judgment had fixed the liability of the administratrix and rights 
of creditors, the creditors after issuing execution on said judgment and failed to realize 
amount from administratrix, cannot be heard to afterwards set up the simulation and 
fraud of the sale of which they have claimed the proceeds. They are estopped by their 
judicial admissions, and claiming the proceeds and the validity of the sale is, as to them 
and all the world, res adjudicata. 


Fourth—A judgment whether placed on the tableau of distribution and ranked by the court 


of last resort or not, becomes, null and void, as to all parties, in ten years after its ren- 
dition, if not revived as required by law. Sureties paying the judgment and becoming 
subrogated thereby to the rights of the judgment creditor against co-sureties or the deb- 
tor, are in no better condition than the judgment creditor could have been had he con- 
tinued to own the judgment. Creditors by open account whose claims have been placed 
on tableau and fixed by judgment, having allowed ten years to run without having their 
claim reallowed by the administrator and revived, are barred by prescription, though 
there be subsequent litigation as to their rank, privileges, c. Simulation or fraud is 
not presumed against a party in possession with prima facie valid title made at public 
sale. The plaintiff alleging must prove enough to throw the onus on the vendee before 
he can be compelled to offer any evidence to support his title. 
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The opinion of the Court was delivered by 

Fenner, J. The motion to dismiss on the grounds that there is no 
judgment as to Mrs. Gayle, one of the co-defendants and a necessary 
party, and no appeal as to her, has no merit. 


Both the defendants were cited. The case was put at issue as to 
both—by default as to Mrs. Gayle, and by answer as to W. T. Atkins. 
Upon these issues the case was tried. Had judgment been in favor of 
plaintiff, the judgment by default against Mrs. Gayle would have been 
confirmed and judgment would have gone against both defendants. As 
the dezision rejected plaintiff's demand, of course the default was not 
confirmed, and judgment was rendered “ for defendants.” 


The appeal was taken, at the same term, by motion in open court, 
and, therefore, both defendants are properly before us as appellees. 
The motion to dismiss is denied. 


This suit is brought to annul, as a fraudulent simulation, a sale of 
a house and lot in Monroe, made by the sheriff under a writ of sale 
issued in the succession of Wm. H. Gayle, to which succession the prop- 
erty belonged. 

The following statement of anterior facts is necessary for the 
understanding of the case. 

W. H. Gayle died in 1867, leaving property and large debts. His 
widow, Mrs. Ann L. Gayle, qualified as administratrix of his succession. 

The personal property was first sold, and a provisional account filed 
by her, which, after trial of oppositions thereto and appeal to this Court, 
was amended and homologated. 

. Thereafter, at the instance of creditors, an order was issued for the 
sale of the real estate in the parish of Ouachita, including the property 
now in controversy. 

W. T. Atkins became the adjudicatee of the last-mentioned property 
for $5000, and received for the same the joint deed of the administratrix 
and of the sheriff, in which the administratrix, alone, acknowledges to 
have received from him the price of $5000. 


The administratrix then filed her final account, in which she charged 
herself with the above $5000, as well as with proceeds of sale of other 
’ property. After distributing other funds in payment of special and 
general privileges, there remained $5456 50, being the above $5000, and 
$456 50 proceeds of other property, which she separately distributed as 
follows: to the balance of general privileges $3631 13, and the rest 
($1834 27) to go to judicial and legal mortgages on the property in favor 
of herself. To this account sundry oppositions were filed, disputing 
several of the general privileges and the mortgages claimed by the 
administratrix, and also demanding that she should be charged with 
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rents of the property here involved during the time of her administra- 
tion while she had occupied it as her residence. 

Upon appeal to this Court, the account was amended, by rejecting 
sundry privileges allowed on the account, rejecting the administratrix’s 
claim to a legal mortgage, charging her with $3000, as rents, and with 
$2175, as proceeds of sale of other property not properly accounted for, 
and in other respects; and it was ordered that, “as thus amended, the 
account of the administratrix be approved and homologated and the 
funds distributed accordingly.” 

Upon her failing to settle with creditors according to this account, 
a demand execution was issued against her and returned unsatisfied. 
Thereupon, the creditors, finding that the administratrix had no prop- 
erty subject to execution, and that the surety on her bond was insolvent 
and worthless, and convinced that the sale to Atkins was a simulation, 
and that he had never paid the price, brought a direct action, in their 
own right, against the present defendants, setting up these facts and 
praying that, unless Atkins should comply with the condition of the 
sale and pay the price, the property should be decreed to belong to 
the succession, and should be restored thereto. 

To this suit, Atkins interposed exceptions, the nature of which it is 
not necessary to state, which were sustained by this Court, which said 
that, on the failure of the administratrix to pay over the proceeds of the 
sale, the remedy of the creditors was to apply for her destitution from 
office and the appointment of a new administrator “ who would then in- 
quire whether the price has, or has not, been paid by Atkins, and whether 
he holds under a real or simulated title.” Swan vs. Gayle, 29 An. 574. 

Acting on this express suggestion, the creditors applied for, and ob- 
tained, the destitution of Mrs. Gayle, and the appointment of the present 
plaintiff as administrator, who brought this action, alleging, in sub- 
stance, that the adjudication of the property to Atkins, who was the 
brother of the administratrix, was an attempt, by collusion between 
them, to place the property beyond the reach of the creditors; that the 
pretended price had never been paid; that Atkins had not the means to 
make the purchase and had not done so; that plaintiff had called upon 
him for payment of the pretended price, which had been refused; that 
the administratrix, who was residing on the property at the time of the 
sale, had continued to reside there ever since, and there had been no 
real change of possession; and he demands the nullity of the sale that 
the property be decreed to belong to the succession and restored to 
his possession as administrator, and for rents at the rate of $600 per 
annum. 

Several technical defenses are interposed, as follows: 

1st. That the succession of W. H. Gayle was closed by the homolo- 
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gation of the final account of the administratrix; that a new administra- 
tor, therefore, could not be appointed, and that plaintiff is thus without 
capacity to stand in judgment. 

Manifestly the homologation of the final account did not close the 
succession or terminate the administration thereof. The homologation 
only fixed and defined the duties of the administratrix in paying out 
and distributing its funds in accordance therewith. Not until she had 
actually complied with the judgment, could she be discharged; and, as 
she never did comply, her office did not terminate, the succession re- 
mained open, and the court was entirely competent to destitute her, and 
appoint a new administrator. 

2nd. The petition was excepted to, as combining inconsistent ac- 
tions, viz, the revocatory action and the action in declaration of sim- 
ulation, and plaintiff was required to elect. Without deciding whether 
or not those two actions are inconsistent, we deem it sufficient to say, 
with the District Judge, that the petition discloses a sufficient action to 
declare a simulatior, and that no other remedy is asked. 

3rd. The plea of res judicata. This plea, in a technical sense, cer- 
talnly has no application. It will not be pretended that the cause of 
action set up in this case has been determined by any prior judgment. 
Counsel, however, evidently intends to plead mere estoppel resulting 
from prior judicial allegations and proceedings, all based on the suppo- 
sition that this property had been really sold, that the price had been 
paid, and was actually in the hands of the administratrix, which supposi- 
tions were based on the official declarations of the administratrix, which 
the creditors had no right to question or attack and which they were 
bound, at least in the proceedings referred to, to accept as true. 

There is absolutely nothing in those proceedings to estop the pres- 
ent plaintiff, as representative of the creditors, to prosecute this action 
based upon the failure of the former administratrix to pay over the 
funds which she pretended to have in hand, upon the natural consequent 
inquiry as to whether she had ever received said funds, and upon the 
alleged discovery of the fraudulent simulation now charged. 

4th. The exception of prescription to the claims of creditors repre- 
sented by the administrator, does not “lie in the mouths” of defend- 
ants, is irrelevant to the present issue, and cannot be raised between 
the presert parties. Moreover, in the judgment of the Supreme Court 
on the final account, rendered in July, 1875, we find a judicial recogni- 
tion of the claims of these creditors, which is a judgment in their favor, 
and certainly not perempted. 

On THE MERITS. 

Let us present a tableau of the facts as they appear to our minds, 

upon the record. 
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ist. Mrs. Gayle and Atkins are brother and sister, living together 
in the closest relations of family intimacy. 

2nd. The property in controversy was the family residence of Mrs. 
Gayle, occupied by her up to the time of the sale, Mr. Atkins, unmarried, 
living in her family. After the sale, the house continued in precisely 
the same occupation, showing no change of possession, except that 
constructive change resulting from co-occupancy and based on the legal 
principle that possession follows title. There were no such actual de- 
livery and exclusive possession by the vendee as, of themselves, to raise 
a powerful presumption of change of ownership. On the contrary, the 
possession remained practically the same before as after the sale, and 
was entirely consistent with the continued ownership of Mrs. Gayle. 
Although the taxes have since been paid in the name of Atkins, the 
payments are not proved to have been made with his own money. 

3rd. At the time of the sale, Mrs. Gayle was urging mortgage 
claims against the succession, which, if allowed, would have absorbed a 
large portion of the proceeds of the sale, and which might, therefore, 
have reasonably suggested a sham sale, under the desire to retain her 
home, and under the expectation that a large part of the proceeds would 
go to herself. 

4th. When the proceeds of sale were demanded of her, after the 
final judgment on her account, she said she had no money, and from 
the return on the execution, it appears she had no property. Now, if 
she received this money, she must either have had it, or she must have 
spent it; and as she has it not, and does not show that she has spent it, 
the presumption arises that she never had it. 

5th. When the title of Atkins was attacked in direct action by the 
creditors on the ground of simulation, instead of meeting and refuting 
the charge promptly and squarely, he defended on technical exceptions, 
and thus defeated that action, showing an unwillingness to meet the 
issue, which is always suspicious in such cases. 

6th. When this suit is brought, Mrs. Gayle, though duly cited, suf- 
fers issue to be joined by default, and does not even file a judicial denial 
of the truth of plaintiff’s allegations. 

7th. Her co-defendant resorts to several successive exceptions in 
order to avoid pleading to the merits. 

8th. The evidence establishes that Atkins, at the date of said 
sale, was not regarded as a man of means or as likely to have at his 
command so considerable a sum of ready money as five thousand 
dollars, and that his occupation had been exclusively in subordinate 
clerical positions in the offices of the Register in Bankruptcy and clerk 
of court. Although same evidence was offered showing his revenues 
and his economical habits, and establishing that it was possible that he 
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might have accumulated such an amount of money, no witness swears 
to any knowledge of his ever having actually had any considerable 
means, and he himself, when on the stand, fails to prove that he ever did. 

9th. Mrs. Gayle does not appear as a witness in the case, and Mr. 
Atkins, though taking the stand, confines his testimony to the question 
of his revenues during certain years. He fails to swear either that he 
had the means to make this purchase, or that he did make it, or that he 
ever paid the price, and fails to contradict, in his evidence, any allega- 
tion of the petition. When plaintiff’s counsel sought, on cross-examina- 
tion, to question him touching the real issues of the case, he was met 
by the objection that the cross-examination must be confined to the 
matters upon which he had been examined in chief, and that, in order 
to examine him on other matters, plaintiff must make him his own wit- 
ness. This objection was sustained by the judge a quo, in opposition to 
the well-settled practice of Louisiana courts. Durnford vs, Clark, 1 M. 
202; Davidson vs. Lallande, 12 An. 828; Nicholson vs. Desobry, 14 An. 
84, Neither the judge nor opposing counsel sel quotes, ¢ any contrary Loui- 
siana authority, nor have we discovered at any,. The ruling of the Su- 
preme Court of the United States is in accord with the judge’s ruling; 
but the rule adopted by this Court is followed in England and in many 
of the States. Greenleaf on Ev. We see no reason to change it, and 
hold the judge’s ruling to be clearly erroneous. 

The laws which govern intellectual belief, like the dictates of con- 
sciousness, are imperious and cannot be disobeyed. 

The mind, after contemplating and weighing the facts and circum- 
stances above stated, is irresistibly convinced that the allegations of 
plaintiff's petition must be true. It recoils from any other hypothesis, 
as absolutely inconsistent with the rules and motives of human conduct. 
Why should Mrs. Gayle fail to deny the allegations of plaintiff's peti- 
tion if they were not true? Why should both defendants fail to appear 
and testify to the verity of the sale and the payment of the price, if 
they could truthfully swear to those simple facts and thereby put an 
end to a litigation, involving not only their means, but, to some extent, 
their reputations ? 

These questions admit of no answer, acceptable to reason, except 
that if they had testified at all, their statements would not have sus- 
tained their defense. 

The facts as to these transactions were necessarily known to them, 
and may not have been known to any other person whatever. To say 
that a charge of simulation could not be established without absolute 
affirmative proof of facts, lying within the knowledge of no one except 
the parties charged, would, in effect, abolish the action for that papeme, 
by imposing upon the plaintiff an impossible task. 
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The law is guilty of no such absurdity. 
The averment of plaintiff that no price was paid, as the consider- 
ation of this sale, is a negative averment. The general rule is laid down 
by Mr. Greenleaf to be that “when the subject-matter of a negative 
averment lies peculiarly within the knowledge of the other party, that 
averment is taken as true unless disproved by that party.” 1 Greenleaf 
Ev., section 79. 

The same doctrine has been applied by this Court in many cases. 8 
N. S. 462; 14 La. 448; 4 An. 295; 1 La. 379; 15 La. 60; 4 An. 135. 

With reference to attacks upon titles on the ground of simulation, 
the doctrine is not extended to the point that the mere averment that 
there was no real sale and no price paid, puts the opposite party upon 
proof of reality and payment. But the truth is recognized ‘that simula- 
tion, from its nature, can, usually, be proved only by indirect and cir- 
cumstantial evidence; and when circumstances are established sufficient 
to throw doubt upon the reality of the sale, the burden of proof is 
shifted to the parties, who know the facts and can establish them by 
their evidence. When, under such circumstances, they fail to furnish 
the evidence clearly within their power, all the presumptions of law are 
against them. 2 N.S. 66; 12 R.95; 6 An. 646; 10 An. 647; 13 An, 397; 
28 An. 928; 8 An. 61. 

We think the facts, and acts and circumstances established by the 
record, independent of the failure of defendants to verify, by their own 
evidence, their defense, are sufficient, to establish such prima facie 
proof of simulation as to throw the burden of contradictory proof upon 
the defendants, and that, unless this proof is furnished by other evi- 
dence in the record, their failure to testify must be conclusive against 
them. 

The judge a quo concluded that the record furnished proof that Mrs. 
Gayle had paid out to the creditors a considerable amount of money 
which could have been received from no other source than from the 
price of this sale paid to her by Atkins’ We have examined very criti- 


’ eally the accounts and vouchers, and fail to discover proof that Mrs. 


Gayle has made any payments since the date of the sale, beyond the 
amount of funds in her hands from other sources. The original vouchers 
produced by defendant in this Court are dated long prior to the sale. 
We have followed carefully the statements and calculations made 
by the able counsel on either side. We may admit the sufficiency of 
the accounts to establish the payment of items stated therein to have 
been paid; but certainly they do not establish the payment of other 
items set down therein as to be paid, in absence of vouchers or other 
proof. 
There is no proof of any payments made since the sale which might 
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not have been paid from other sources. We have no concern with the 
question of where Mrs. Gayle obtained the means to make payments 
made long before the sale. They could not have been made from the 
price of the sale. 

We cannot confirm the lower judge’s opinion on this point, and, 
therefore, the record leaves the defendants without any proof whatever 
of the reality of the sale, the burden of which proof was, as we have 
shown, thrown on them. 

They oppose to strong circumstantial evidence detailed by us liter- 
ally nothing but the paper title, the verity and reality of which are the 
questions in controversy, which might have been, and were not, settled 
on the simple oaths of the defendants themselves. 

To believe that Mrs. Gayle received this price, is to convict her of 
embezzlement of funds confided to her in a fiduciary capacity, of which 
we do not believe her to have been guilty. It equally convicts both her 
and Atkins of an outrage upon common sense and their own interests, 
in their failure to prove simple facts within their own knowledge, and 
the concealment of which, if favorable to their case, could have no pos- 
sible motive. Our solution is the following: In entering upon this trans- 
action, the defendants contemplated no wrong upon any person. They 
honestly believed, on legal advice, that Mrs. Gayle had a valid legal 
mortgage on the property, which would absorb a large portion of the 
price and enable her to arrange for payment of the balance. Naturally 
anxious to retain her home, and forbidden to purchase in her own name, 
her brother bought for her. The decision of the Supreme Court nulli- 
fying her mortgage and subjecting her to onerous obligations, left her 
unable to carry out the arrangement. Now, though leaving their oppo- 
nent to enforce the rights of the succession at law, both defendants are 
too honorable and conscientious to swear to non-existing facts, for the 
purpose even of saving a home. 

The demand of plaintiff must prevail. 

We find the admissions in the record that the property is worth 
thirty dollars per month as rent from date of sale, and that W. L. Atkins 
has paid taxes thereon to the amount of $963 25. 

As to Mrs. Gayle, she being unrepresented and, therefore, not a 
party to the admission, it has no effect as to her, and there is no evi- 
dence upon which we can base a judgment against her for the rents. 

As to Atkins, his possession of the property is disputed, and the 
nature and conditions of his co-occupancy with Mrs. Gayle are not estab- 
lished with sufficient certainty for us to apportion or decide the extent 
of his liability. 

On the whole, we think it best to leave the question of rents on one 
hand, and taxes on the other, to be settled in another suit. 
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It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be avoided and reversed; that the judgment by default 
against Mrs. Ann L. Gayle be now confirmed to the extent herein fixed; 
that there be judgment against both defendants setting aside and de- 
claring null and void the adjudication to W. L. Atkins of the property 
known as the “ Betin House,” in the City of Monroe, and described in 
plaintiff’s petition herein; declaring the said property to belong to the 
succession of Wm. H. Gayle, and that plaintiff, as administrator of said 
succession, be put in possession thereof; that the demand of plaintiff 
for rents be rejected as in case of nonsuit; and that defendants pay 
costs of the lower court and of this appeal. 
























No. 1008. 





CHARLES TILDEN, PRESIDENT OF Bank oF LOUISVILLE, vs. SUCCESSION OF C, 
H. Morrison. 






A mortgage, which has not been recorded, ceases to have any effect after ten years, even 
between the parties to the contract. C. C., 3369. 


PPEAL from the Fifth Judicial District Court, parish of Ouachita. 
Richardson, J. 







Richardson & McEnery for Plaintiff and Appellant: 


First—When a creditor holds but one claim against the debtor, and the debtor writes to him 
about the “ debt you hold against me,” the promises made will be held to have been made 
in reference to the claim held by the creditor, without the debtor's specially describing 







the claim. 

Second—Prescription is interrupted whenever the debtor acknowledges the adverse right 
against which it is ranning. When the debtor in his letters to the creditor designates a 
time when he will be able to pay, or hopes to pay, or makes excuses for not paying, and 
asks indulgences which are inconsistent with an absence of liability, prescription will 








be interrupted. 
Third—The omission to re-inscribe a mortgage only affects its rank, and does not destroy the 







mortgage itself. 
Fourth—A mortgage not re-inscribed at the death of the mortgagor will take its rank accord- 
ing to that which it had at the death of the mortgagor. His death does not destroy the 






mortgage. 










The opinion of the Court was delivered by 
Topp, J. This is a suit on a promissory note executed by the de- 
ceased and secured by mortgage on lands descrived in the petition. 
The note is dated June 1st, 1867, and payable February 5th, 1868. The 
suit was instituted on the 14th March, 1879. The defences urged in the 
answer, are the prescription of the note and peremption of the mortgage. 

On the note is indorsed an acknowledgment, signed by the deceased , 
in the following words: 
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“T hereby acknowledge the within note to be due by me this 27th 
January, 1873.” 

This acknowledgment was followed by others made in letters. The 
last of these letters, bearing date July 13, 1876, less than five years 
prior to the institution of the suit, contains the following language : 

“T hope this winter to be able to make or propose some kind of a 
settlement of these old matters. Would be glad if your clients would 
take lands for their claims. ” ° ° ° ad ad . a 
I will have the mortgage re-inscribed in time, at my costs, as there is 
time till May next. I prefer not re-inscribing till I can see what I can 
effect this winter.” 

It was fully shown by testimony, properly admitted (23 An., 455, 
succession of Kugler), that the debt referred to in this and previous 
letters, was the debt sued on. We think the letter quoted shows a clear 
recognition of the debt, and especially that part of it which refers to 
the mortgage securing the debt as still subsisting, and in which the 
writer offers to re-inscribe it at his own cost. The mortgage could have 
no existence, and its re-inscription would be a vain thing except on the 
hypothesis that the debt, of which the mortgage was but the accessory, 
still existed and was still owing by the debtor. This certainly consti- 
tuted a plain and unmistakable acknowledgment of the debt, which 
interrupted prescription. 7 An. 201 ; 25 An. 512 ; 27 An. 70; 30 An. 1263, 

In regard to the mortgage, the record shows that part of the lands 
mortgaged lay in the parish of Ouachita and part in other parishes, but 
the act of mortgage was never inscribed and re-inscribed except in the 
parish of Ouachita. 

Art. 3369 C. C. declares: “* The registry preserves the evidence of 
mortgages and privileges during ten years, reckoning from the day of 
its date; its effect ceases, even against the contracting parties, if the 
inscriptions have not been renewed before the expiration of this time, in 
the manner in which they were first made.” 

The failure to inscribe did not divest the mortgagee of his rights as 
against the mortgagor ; but the mortgage, though thus in existence be- 
tween the contracting parties, did not bind third persons. The mortgage 
between the parties to the act continued in force without inscription for 
ten years, the debt secured by it being kept alive ; but at the end of that 
time it prescribed ; no inscription having been made within that period 
of course no re-inscription could be made. The mortgagee, on the ex- 
piration of the delay without an inscription, cannot claim to be better 
situated than if he had inscribed. Had he inscribed and failed to re- 
inscribe within the ten years, the inscription would have perempted and 
ceased to produce any effect against the contracting parties. It is, 
therefore, clear that by not inscribing and subsequently re-inscribing 
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the mortgage within the ten years‘the mortgagee cannot, after the expi- 
ration of that term, claim any mortgage even as against the mortgagor 
or his estate. 

It was held, in the case of Sorrells and Husband vs. Stamper, 27 An., 
630, “ that, after a mortgage has once perempted, it cannot be revived 
against a succession by the registry thereof after the lapse of ten years. 
No preference over ordinary creditors can be gained in that way.” See, 
also, C. C, 2264, 3329, 3346, 3347 ; 14 An., 838 ; 21 An., 426 ; 27 An., 552. 

If such is the consequence of a failure to re-inscribe a mortgage 
within ten years, as relates to the property of a succession, the same 
result must follow the omission, in this case, to inscribe the mortgage in 
the parish where the property is situated. The appointment of an ad- 
ministrator to a succession presupposes the existence of debts against 
the succession; and the administrator, while representing the deceased, 
represents also the creditors. The succession in this case is adminis- 
tered by an administrator who, in his representative capacity, is defend- 
ant in the suit, and we are bound to presume, therefore, that there are 
creditors whom he represents to be affected by this mortgage; but they, 
as third persons to this mortgage, can only be affected in so far as the 
act has been inscribed and re-inscribed in the place and manner and 
within the time prescribed by law. Under these circumstances the 
mortgage must be confined in its operation to the lands situated in the 
parish of Ouachita. 

The petition sets forth, and the evidence shows, that the note sued 
on is one of a series of notes, eight in number, of like amount, date and 
tenor, secured by the same mortgage, and it is asked that the note in 
suit “be paid out of the proceeds of the mortgaged property according 
to its pro rata share, and in concurrence with the other mortgage notes.” 

The judgment of the lower court was in favor of the succession, 
sustaining the plea of prescription, and it must be reversed. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and proceeding to 

render such judgment as the lower court should have rendered, it is 
ordered, adjudged and decreed that the plaintiff recover of the succes- 
sion of Charles H. Morrison, deceased, the sum of five thousand dollars 
with eight per cent. interest per annum thereon from the 5th of February, 
1868, till paid, together with five per cent. thereon for attorney’s fees ; 
and that for said sum and interest a special mortgage be and the same 
is recognized, to take effect from the 15th of June, 1867, on the follow- 
ing described lands, situated in the parish of Ouachita, to wit : 

The W. 3 of the E. 4 of Sec., and the W. 4 of Sec. 28, sections 29 
and 30, and N. 4 of Sec. 31, and N. E. } of Sec. 32, T. 17 north, range 4 
east ; lots 1 and 2 and N. E. 3 of N. E. } Sec. 36, T. 17 N., R. 3 east, con- 
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taining in aggregate 2319747; acres, more or less, being known as the 
Charleston plantation, situated on the east bank of the Ouachita river, 
six miles below Monroe, mules, horses, stock and agricultural implements 
and all other appurtenances. Also, N. W. } of N. W. 3 Sec. 19; S. W. 4 
of S. W. 4 and N, E. 3 of S. W. } Sec. 18, T.18 north, R. 1 east, containing 
119,%5 acres, more or less. S. W. } of S. W. 4 Sec. 27 and lot 7 Sec. 22, 
T. 19 N., R. 4 east, containing 52;44; acres. E. 4 of 8. E. } Sec. 31; 8. E. 
4 of N. E. 3 Sec. 18, T. 17 N., R. 2 east, containing 12914 acres, more or 
less. Also, certain lot of ground or square in town of Monroe, bounded 
in front by Walnut street, on the upper side by Washington street, on 
back by Second street, and on. lower side by Jefferson street, being 
square No. 2 on the plat of town of Monroe, together with the buildings 
and improvements thereunto belonging, as set forth and described in 
the act of mortgage referred to, passed June 1, 1867. 

And that said sum and interest, herein adjudged, be paid out of the 
proceeds of said property, according to its pro rata share, in concur- 
rence with seven other notes of the same series, for $5000 each, dated 
June Ist, 1867, drawn payable to the order of Given, Watt & Co., and 
identified by the paraph of Andrew Hero, notary public, with an act of 
mortgage passed before the said notary, in the City of New Orleans, on 
the said 1st of June, 1867. In all other respects the claim of the plaintiff 
is rejected; the costs of both courts to be paid by the defendant and 
appellee. 








No. 1029. 


Tue State oF LOUISIANA EX REL. THE MERCHANTS’ MutvuaL INSURANCE 
Company OF NEW ORLEANS vs. O. Mayo anp W. W. Farmer, JUDGES 
OF THE CouRT OF APPEALS FOR THE SECOND CIRCUIT. 


The amount in dispute being more than $200 and less than $1000, the Court of Appeals is com- 
manded by Mandamus to entertain jurisdiction and try the case. Same reasons as in 
Winter & Hunter vs. the Judges of the Court of Appeals of the Second Circuit, decided 
at same term. 


| for writ of Mandamus. 
Franklin Garrett for the Relator. 


The Judges of the Court of Appeals for the Second Circuit, Re- 
spondents. 


The opinion of the Court was delivered by 

Pocué, J. This is an application for a mandamus under our super- 
visory control to compel the Court of Appeals to re-instate on its docket ° 
for trial on appeal, a case entitled J. W. Smith vs. The Merchants’ Mu- 
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tual Insurance Company of New Orleans, which appeal had been dis- 
missed by said tribunal ex proprio motu, “on the ground that the 
amount involved in the case exceeded the jurisdiction of that court.” 

Relator shows that upon the dismissal of his appeal by the Circuit 
Court, he took an appeal returnable to this Court, where, on motion of 
appellee, it was dismissed for want of jurisdiction ratione materie, on 
the ground that the amount in dispute was not sufficient to vest juris- 
diction in this Court. 

It appears from our decision rendered on the motion referred to 
that relator’s appeal had been taken from a judgment of the District 
Court, perpetuating an injunction staying execution of a judgment for 
$703, exclusive of interest, in which we held that the demand for dam- 
ages, apparently fictitious, could not be cumulated with the amount of 
the judgment under execution, as an element under which our jurisdic- 
tion could be tested. 

The record, therefore, shows that the amount ip dispute in the cause 
exceeds two hundred dollars, and does not exceed one thousand dollars, 
and thus clearly points to the Court of Appeals as the proper and the 
only tribunal entitled to jurisdiction over the case. 

The grounds of complaint, the answer of the defendants, and the 
jssue presented in this proceeding, are substantially the same as those 
found in the application for a mandamus in the case of the State ex rel, 
Winter and Hunter vs. Judges of the Court of Appeals of the Second 
Circuit, recently decided by this Court, and for the reasons given in 
that case, the relator in this case is entitled to the relief which he prays 
for. 






























It is, therefore, ordered, adjudged and decreed that the alternative 
writ issued herein be made peremptory, and that the Court of Appeals 
do re-instate on their docket for trial on appeal, the cause entitled J. 
W. Smith vs. The Merchants’ Mutual Insurance Company of New Or- 
leans. 



















No. 1010. 


J. W. Smita vs. THE Mercuants’ Mutua Insurance CoMPaNny. 






On Motion To Dismiss. 

The test of the jurisdiction of this Court in an action to enjoin and annul a judgment, is the 
amount of the judgment itself. 

Appellee cannot be estopped from denying the appealab le character of a suit, because consent 
cannot vest this Court with jurisdiction. 

The appealable amount of the matter in dispute necessary for the jurisdiction of this Court 
cannot be reckoned by the cumulation of plaintiff's demand and defendant's claim in re- 
convention. 


PPEAL from the Fifth District Court, parish of Ouachita. Richard- 
son, J. 
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Franklin Garrett for Appellant: 


Plaintiff's demand is that he be decreed to have paid a judgment for $703 principal, for $3C0 
vindictive damages, and $200 damages for legal expenses. 

The test of jurisdiction is what plaintiff demands and defendant denies—this gives the mat- 
ter in dispute. 

Suppose the District Judge had given plaintiff judgment for $300 vindictive damages, would 
the Circuit Court have jurisdiction of defendant’s appeal? Could that Court revise a 
judgment for 1003? 

Could the Circuit Court amend the judgment rendered, by giving plaintiff $300? or, the whole 
$500 claimed in his petition ? 

The Supreme Court alone could review a judgment for $1003 or $1203—or amend the judg- 
ment for $703 by increasing with the damages prayed for. 


Frank P. Stubbs for Appellee. 





On Motion To Dismiss. 

The opinion of the Court was delivered by 

BermupbeEZ, C.J. The plaintiff asks the dismissal of the appeal for 
want of jurisdiction. 

The plaintiff has enjoined the execution of a judgment for $703 
with interest and costs against him, on the ground of extinction, by 
compromise with defendant’s transferrer, previous to the transfer. He 
claimed three hundred dollars damages for trespass on his property, 
and two hundred dollars for costs and legal expenses in the assertion 
and defense of his claim, in this proceeding. The defendant asked a 
dissolution of the injunction, praying for statutory damages. The in- 
junction was perpetuated, but without damages. 

The matter in dispute is the existence or extinction of the judgment 
enjoined. , 

It is settled that, in actions to enjoin and annul judgments between 
the parties thereto, the jurisdiction of this Court is to be tested by the 
amount of the judgment, and, as a corollary, that damages, claimed in 
such cases, are not always an element to determine that jurisdiction. 
80 An. 425; 12 An. 784; 14 An. 73; Schmidt & Ziegler vs. Brown; Lemle 
vs. Routon, 33 An., p. —. 

A case may perhaps be presented, in which—to a claim to, or against 

*a judgment for, less than $1000—a demand for proportioned, connected 
and reasonable damages may be superadded; but when such a claim 
arises, and damages, on their face improbable, are asked, jurisdiction 
will not attach. 

It is true that, in the present instance, the damages claimed were 
asserted before the adoption of the Constitution in force, in a case which 
was then clearly appealable. Although it cannot, therefore, be pre- 
tended that they were then demanded to give this Court jurisdiction, it 
is manifest that they are now insisted upon, as set up in good faith, for 
the same purpose. 
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It cannot be claimed that the plaintiff is estopped from denying the 
appealable character of his suit, because consent cannot give jurisdic- 
tion to a court which has none ratione materiew. Neither can it be claimed 
that the case is appealable on defendant’s reconventional demand, for the 
reason that, in reality, it is for no more than the statutory damages, 
which do not amount to one-fourth of the sum necessary to give us 
jurisdiction. A plaintiff in reconvention cannot by incorporating into 
his demand the matter in dispute in the main action, and by adding 
thereto a claim in damages, give jurisdiction to this Court, over his suit. 

The two claims are distinct; they are sometimes connected, or con- 
tradictory; but each stands on its own merits. Just as the plaintiff 
cannot cumulate with his demand that set up by the defendant, so is 
the latter precluded from adding to his claim that of plaintiff. 

In the absence of any specification in the petition of the circum- 
stances from which the damages spring, we are at a loss to conceive 
how the execution of a judgment for $703 can have oceasioned and is 
likely to inflict injury to the extent of $500. 

The judgment which the lower court might have awarded in favor 
of plaintiff, can no more be urged, as a test of our jurisdiction, than 
could an adverse judgment. If the judgment, the existence of which 
is assailed, has not been satisfied, the foundation upon which the super- 
structure rests gives way and the accessory follows the principal. 

We think that plaintiff's demand in damages is mostly fictitious, 
and that it cannot be relied upon to give this Court jurisdiction. 

It is, therefore, ordered that this appeal be dismissed at the cost of 
appellant. 


No. 1025. 


THE ScHoot Boarp oF Union Parisu vs. J. E. TRIMBLE. 


The school board of the Parish of Union could not, in accepting the accounts of their treas- 
urer, allow him certain charges in violation of law. Their action was ultra vires in that 
respect, and not susceptible of ratification. The settlement made and discharge granted 
by them, under such circumstances, is not conclusive and may be assailed and set aside, 
at the suit of their successors in office, under charges of error and fraud. And the ex- 
treasurer cannot set up the plea of estoppel, under the facts of the case. 

When Defendant could, by his own testimony, prove the existence of a certain fact, which is 
particularly to his own knowledge. and he fails to do it, the presumption is against him 
that the fact does not exist. 

When both parties have announced that their evidence is closed, the court, in its discretion, 
may grant to either party the privilege of introducing further proof, but it is not a legal 
right, that can be claimed as such. 

When an attempt is made to discredit a witness by showing that he made a contradictory 
statement on a previous occasion, it is not sacramental that the exact time of the alleged 
contradictory statement should be designated: it is enough that sufficient reference is 
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made to the circumstances that attended the statement, and to the statement itself, so as 
to place the witness fully on his guard. 

Testimony is admissible to prove the sworn statement of a deceased witness, made in a pre- 
vious suit between the same parties, when said statement does not contradict the official 
acts of the deceased witness. 


PPEAL from the Third District Court, parish of Union. Graham, J. 


This case was argued and submitted at Monroe and, by agreement 
of Counsel, was decided at Opelousas. 


Geo. A. Kilgour, Jr., and Allen Barksdale, District Attorney, for 
Plaintiff and Appellee: 


First—Parish school boards are vested with power to do those acts specified by law or those 
acts necessary to carry out specified powers and duties, and no others, 

Second—They caunot by any act of theirs allow and ratify an illegal claim for salary, com- 
missions, &c., on the part of their secretary and treasurer, so as to estop their successors 
from reclaiming amounts thus allowed. Nor can they ratify an act done by the treasurer 
which it would be illegal for them to do in the first instance. 32 An. 901. 

Third—No member of a parish or district school board could be paid any compensation. Sec. 
26, Act No. 6, Extra Session, 1870. And secretary and treasurer's salary could not exceed 
one hundred dollars per annum after 1870, and this amount could only be paid out of local 
or parish school funds. Sec. 1, Act No. 8 of 1871. 

Fourth—A settlement by a school board with an outgoing treasurer will be avoided on proof 
that said treasurer did not account for all monies going into his hands, and that credits 
were allowed for claims the school board was without authority to make. 

Fifth—Proof that a school treasurer in a settlement claimed credits for himself, not per- 
mitted under the law, and received said credits for his own benefit, is proof of fraud. 
Sixth—Reopening a case for further evidence is in the discretion of the Court, and where the 
application was oral and did not show any necessity for reopening the case, the appli- 
cation was properly refused, and especially is this true where a party waited till all his 

opponent’s witnesses were discharged before asking to be heard further. 


John Young and Boatner & Liddell for Defendant and Appellant, 
and J. E. Trimble, propria persona: 


First—An amended petition, changing the issues or making averments in derogation of plain- 
tiff’s rights, as alleged in the original petition, ought not to be allowed. 

Second—The action of officials representing a public body, should be received in evidence to 
control the subsequent pretensions of the body. 

Third—A public officer is not a competent witness to prove the falsity of his official cer- 
tificate. 

Fourth—When by law it is made the duty of an officer to examine the accounts of those 
entrusted with public funds, he is by law an expert, and his opinion after such an 
examination is admissible in evidence. j 

Fifth— A witness, introduced to impeach the testimony of another by proving that state- 
ments have been made out of court contradictory to those given in evidence, must be 
rigidly restricted to those contradictory statements to which the particular attention of 

the witness sought to be impeached has been directed. Norcan the declarations of the 
impeaching witness be treated as original evidence, for the purpose of establishing any 
part of the case of those urging the impeachm« nt, because it is hearsay. 

Sixth—The testimony of an attorney already engaged in a case, is entitled to but little con- 
sideration, when offered to impeach the testimony of a witness sworn for the opposite 
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party, by showing that the witness made contradictory statements, to the attorney, to 
those given in evidence on the trial. 

Seventh—When a settlement has been made, the balance agreed upon, paid over and a receipt 
given, it cannot be set aside except on clear proof of error and fraud. 

Eighth—Good faith is always presumed; but fraud and error never is, but must be clearly 
established beyond doubt. 
Ninth—It is only such error as caused by artifice of one party that will enable the other party 
to annul a final settlement. . 
Tenth—When a settlement is attacked for fraud and error, only such items can be subject to 
correction, in respect to which the proof of fraud and error is conducive. 

Eleverth—The rules of law respecting error and fraud, apply alike to a public officer, a 
private individual, or a private corporation. 

Tweltth—The doctrine of estoppel applies to the State and to corporations created by it. 28 
An. 121, 460; 30 An. 711. 

Thirteenth—The judgment should respond to the issues presented by the pleadings. 


The opinion of the Court was delivered by 

Topp, J. This case was argued and submitted at the recent session 
of this Court at Monroe, under an agreement that it was to be decided at 
Opelousas. 

The defendant was Secretary and Treasurer of the Board of School 
Directors of the parish of Union, and a member of the board from 1870 
till sometime in 1875. In the year last named, a new board was ap- 
pointed, and with such appointment defendant’s membership and official 
relation to the board terminated. This succeeding board appointed a 
committee to examine the accounts of the defendant as treasurer of the 
previous board, and make a settlement with him. This was done, the 
settlement made and approved, the reported balance in his hands paid 
over, and a discharge granted him. 

In 1877 new directors were appointed, who instituted an investiga- 
tion into the accounts of the defendant as treasurer of the first board 
mentioned, the result of which was the bringing of this suit. The pur- 
pose of this suit is to annul and rescind the settlement and discharge 
referred to, and recover of the defendant $16,099 06, the aggregate of 
several amounts, alleged to have been improperly allowed him in the 
settlement, with interests on the same. The nullity of the settlement 
and discharge is demanded on grounds of error and fraud, set forth in 
the petition. An amended petition was filed, and properly allowed, 
setting forth in greater detail the errors, frauds and illegalities in the 
charges relied on. 

The defendant answered by a general denial, averred that the 
settlement was just and legal, specially denied the charges of fraud and 
error, and finally pleaded that the discharge was conclusive, and the 
plaintiffs estopped from going behind the same and making inquiry into 
matters embraced in such discharge and the settlement preceding it. 
The plea of prescription was also filed. This plea was sustained, and 
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the suit dismissed; Lut on an‘appeal taken to this Court, the judgment 
was reversed, and case remanded. It was then tried, and judgment 
rendered against the defendant for $3066 80 with interest; and from this 
judgment the present appeal was taken. 

I. This being an action for the rescission of a settlement between a 
school board and an officer thereof, and of a discharge given the officer 
after such settlement, it is clear that, as these acts and proceedings of 
the board related to a matter within the scope of its authority, the 
settlement and discharge in question must be presumed correct, and held 
as conclusive, both as to the board making the settlement and its suc- 
cessors, unless the acts complained of were in violation of the provisions 
of the law bearing thereon, or done in fraud or error; and to annul 
them on such grounds, the causes of nullity must be clearly and satis- 
factorily established. ‘ 

It is elementary that all contracts and agreements of whatever kind 
or description are vitiated by fraud or error. C. C. 1819, 1847. And we 
know of no distinction recognized by law between the contracts and 
agreements of private individuals and those of public functionaries, 
acting in a fiduciary or representative capacity. In regard to the latter,— 
public officers,—another principle is of special application, that their 
acts may be invalidated, if, although within the scope of their general 
powers, they were done in violation of some positive law or prohibitory 
statute; cr, in other words, were clearly ultra vires, and of such a 
character as not to be susceptible of ratification. While recognizing 
that the power of corporations or public bodies, such as schgol boards, 
to make settlements with their officers, implies and includes a certain 
discretion in deciding what are and what are not proper and legal items 
in an account, such discretion cannot be extended so far as to cover 
allowances in direct violation of positive prohibitory laws, too plain and 
clear to admit of doubt or question. The members and officers of such 
bodies are bound to take cognizance of such prohibitions, and to know 
that any action in violation of them would be absolutely null and void, 
and afford no immunity or protection. 

The Board of School Directors is an important feature in the system 
of public education established by the State. It is the instrumentality 
by which or through which the school funds, which constitute the very 
life ot the system, are administered and disbursed. Their duties and 
responsibilities are strictly fiduciary in their character, are clearly 
‘defined, and carefully guarded by law. 

The board of directors are the trustees; and the beneficiaries of the 
trust are the educable children of the State. The spirit and terms of 
the legislative enactments on the subject show that the purpose of the 
law-maker was to secure a faithful discharge of the trust, and the most 
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economical administration of the funds upon which it depended. The 
fraud and error charged, as grounds for rescinding the settlements in 
question, were alleged to consist of illegal charges, overcharges, con- 
cealments and misrepresentations on the part of the defendant, by 
which the board of directors was deceived; and in error, thus induced, 
made the settlement with him, and granted him his discharge. 

The theory of the plaintiffs with regard to this settlement is this: 
That, with a view to such settlements, the defendant made out certain 
statements or accounts, covering all his receipts and disbursements as 
treasurer of the board, for the whole term of his office; ‘that these 
statements or accounts were submitted to the board, and formed the 
basis on which the settlement was made; and that, on their very face, 
the accounts afforded ‘evidence of the alleged frauds practiced, and the 
errors caused by such frauds. The theory of the defence, on the con- 
trary, is, that these statements or accounts did not serve as the basis of 
the settlement, and had little or no connection therewith; that they were 
not taken into consideration by the committee making the settlement, 
nor by the board; but that the settlement was made solely from the 
treasurer’s books, warrants and vouchers, produced by him on, the oc- 
casion. These conflicting theories raise an issue which has an important 
bearing on the controversy, and one which has been treated in the argu- 
ment as the vital question in the case. Its importance is enhanced by 
the fact that all the books, vouchers, warrants and papers connected 
with defendant’s administration of the school fund, and which could 
afford light on the subject of this settlement, except the accounts or 
statements mentioned and a few receipts, have all disappeared, without 
any satisfactory explanation being given of the cause or manner of their 
disappearance. If these statements or accounts were rendered to the 
board of directors, and the settlement with the treasurer of the board 
was made with reference to them, and the investigation had at the time 
was for the purpose of determining whether these accounts should be 
allowed or not, then it might not be difficult to ascertain by an examina- 
tion of them, in connection with the evidence bearing on the charges 
and items which compose them, and the law regulating such charges, 
whether the settlement was a correct and proper one, or was amenable 
to the imputations of fraud and error charged against it. If, on the 
contrary, these statements or accounts were never rendered to the 
board; were never considered or used in the settlement; had no bear- 
ing on or connection with them, but the settlement was made entirely 
from the lost books, warrants and vouchers of the treasurer, then, it 
is easy to see that it would be impossible for any court to determine the 
character of that settlement and decide whether it was legitimate and 
prorer, or, on the contrary, was fraudulent and illegal. 
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We are, therefore, compelled, at the very threshold of our investi- 
gations,—as was the court below,—to determine this question. To 
enable us to do so, we have made a thorough and searching examination 
of the evidence in the record, bearing on this point, which is to some 
extent conflicting, and this evidence, in connection with other considera- 
tions, to be hereafter mentioned, leaves no doubt on our mind that these 
statements or accounts were made out and prepared by the defendant 
for the express purpose of the settlement, were submitted to the board, 
and served as the basis of the settlement. 

The reasons for our conclusion are simply these: 

The accounts or statements are in the handwriting of the defend- 
ant, and purport to cover the receipts and disbursements of the school 
funds for each ward of the parish, for the entire time that he served 
as treasurer of the board. It was the duty of the treasurer to ac- 
count to the board for his administration of the fund; and specially 
was it important, if not indispensable, that such account should be 
rendered for the purpose of making a settlement with the board. A 
settlement with an officer by the board that appointed him,—an officer 
holding and disbursing public moneys,—necessarily implies an account 
or accounts rendered by him. A settlement made without such ac- 
count, would certainly be an anomalous proceeding. Therefore, when 
we find such accounts in the handwriting of the officer, embracing the 
whole subject-matter, respecting which, it was his duty to account, and 
the accounts (or statements) were not shown to have been present at 
the settlement, and were found in possession of the successor to such 
officer, we would naturally conclude that they were used in the settle- 
ment made with him. The regular order of such proceeding would 
certainly be first, the rendition of the account or accounts, and next, 
the verification of them by the entries in the books or by receipts, war- 
rants and vouchers. And in asettlement made in this manner, the ac- 
count or accounts rendered would certainly be held the basis of the 
settlement. In addition to this, however, when we consider that the 
balance shown by these accounts or statements, as then being in the 
hands of the defendant, increased by two amounts indorsed on one of 
the statements, and, taken in connection with certain receipts signed by 
him, make up the exact amount which the board recognized as due by 
the defendant, and which he subsequently paid over to his successor, no 
reasonable doubt can exist as to the correctness of the conclusion stated. 
There is another circumstance, in this connection, of peculiar signifi- 
 eance, confirmatory of this conclusion. Itis this: as stated, the ques- 
tion whether these accounts or statements were rendered by the defend- 
ant, and constituted the basis of the settlement, was a vital one in the 
suit, upon the determination of which its result mainly depended. The 
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defendant denied that such was the fact. The real truth touching the 
issue presented was better known to him than to any living person, and, 
perhaps, known to him alone. He was on the stand twice as a witness 
in the case. He and his counsel seemed to have had the keenest appre- 
ciation of the important bearing of this question. He had but to open 
his lips and swear that these accounts or statements were never sub- 
mitted to the committee or board ; were never regarded or treated as 
the basis of the settlement ; and such positive sworn testimony from 
him would have settled the matter; but, instead of being thus enlight- 
ened by the defendant, when the best of opportunities was given him to 
do so, we find his lips entirely sealed on the subject. It is impossible 
for the human mind—judicial or non-judicial—not to conclude that, as a 
witness, he failed to speak on this vital point because the truth, if 
spoken, would have been fatal to him and his defence. Nor can the 
effect of his silence in this matter be destroyed by the assertion made, that 
he would have testified with reference to it and favorably to himself if 
the judge a quo had consented to open the case after the evidence had 
been closed, and permitted him to take the stand, for the third time, as 
a witness. And, inasmuch as the ruling of the judge in this respect is 
complained of, it is but proper that we should consider the bill of ex- 
ceptions taken to such ruling in this connection. 

The record shows that the trial of the case was protracted during 
two terms of court; that a great deal of testimony was taken ; that the 
defendant was twice on the stand as a witness, and testified on each oc- 
casion ; that the evidence on the part, both of the plaintiffs and defend- 
ant, was formally closed on Saturday evening and duly noted on the 
minutes ; that on the following Tuesday the defendant moved that the 
case be re-opened, in order that he might give further testimony, which 
was objected to, and the motion refused by the judge a quo for the 
reasons stated by him and appearing in the bill. These reasons are to 
the effect : that all the plaintiff’s witnesses had been discharged several 
days before, and had gone home; and that to permit the further testi- 
mony of the defendant would be unjust to the plaintiffs ; and that the 
defendant did not inform the court upon what subject he desired to 
testify, so as to enable the court to judge of the importance or necessity 
of the evidence. The ruling was entirely correct. Our construction of 
the law on this point is this: That, after both parties to the suit have 
announced that the testimony is closed, and this announcement has 
been formally recorded, neither party has a legal right to introduce fur- 
ther evidence ; but the privilege of doing so rests entirely within the 
discretion of the judge—a discretion to be exercised according to the 
peculiar, circumstances of each case, and solely to further the ends of 
justice. 
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In the same connection, we notice two bills of exception taken by 
the defendant to the admission of testimony bearing on this same point, 
touching the consideration given to the accounts or statements of de- 
fendant, by the committee that made the settlement with him. . 

A member of that committee was called as a witness by defendant, 
and testified that these statements did not form the basis of the settle- 
ment. Another witness was called by the plaintiff to prove that the 
previous witness had made an entirely different statement to him. The 
testimony of this last witness was objected to, on the ground that the 
proper foundation had not been laid for discrediting the first witness, by 
interrogating him as to the time, place and subject-matter of the alleged 
contradictory statement. The rule of law undoubtedly is, that a witness 
must be plainly informed with regard to such alleged previous statement, 
so that there may be no possibility of his mistaking the conflicting state- 
ment referred to, and which he is charged with having made. It is not 
sacramental that the exact time of the alleged statement should be 
designated, so that it appears that sufficient reference is made to the 
circumstances that attended the statement, and to the statement itself, its 
language and substance, as to apprise the witness clearly of what is re- 
ferred to, and place him fully on his guard. Though the precise time 
at which the alleged contradictory statement was made, was not plainly 
designated in this instance, yet the mention of the place and occasion, 
and what the statement was, substantially fulfilled all the requirements 
of the law; and the discrediting testimony was rightly admitted, and 
properly given the effect it was legally entitled to receive. 

The other bill was to the admission of testimony to prove the sworn 
statement of another member of the school board, who died after the 
settlement, made in another suit, where the same issue was involved, as 
to the manner in which the settlement was made, and that it was toa 
great extent based on statements made by the defendant. The ob- 
jection was, that if the witness were alive, he could not be permitted to 
contradict his official acts. The witness could not have been heard to 
deny that a settlement had been made, or the amount found due 
thereon, or any other material fact shown in said settlement, which he 
had officially recognized in writing; but this rule could not be extended 
to preclude him from telling the manner in which the investigation was 
conducted, or describing the process and means by which the conclusion 
had been reached, and the settlement effected. And to this extent only 
the statement of the deceased witness went; and it was, therefore, 
properly admitted. 

II. Having disposed of these questions touching the issue raised 
with respect to the accounts or statements of the defendant, found in the 
record, and their bearing on the settlement made; and having reached 
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the conclusion that they were so rendered with a view to such settle- 
ment, and formed the basis on which it was made, we come next to in- 
quire in regard to the character of these accounts and the charges 
therein made, and to determine whether, in connection with other evi- 
dence in the record, they warrant the conclusion reached by the District 
Judge, that the settlement was so vitiated by fraud and error and ille- 
galities as to justify its rescission and the judgment rendered by him in 
consequence of such conclusion. 

In dealing with this subject we are greatly aided by the carefully 
prepared opinion of the judge a quo, evincing patient research and a 
close and critical examination of the various charges and items that 
composed the account and entered into the settlement. If,in the admin- 
istration of the school funds entrusted to his charge, the defendant 
applied portions thereof to his own use or benefit or to other purposes 
unwarranted or prohibited by law, and in his accounts illegally claimed 
eredit for such unauthorized or forbidden disbursement, which the 
board approved and allowed in contravention of the plain terms of 
the statute defining their powers, duties and responsibilities, such acts 
and proceedings would, of themselves, constitute a constructive fraud 
on the part of both the board and its treasurer. Besides, if, in making 
this settlement, the parties plainly and palpably transcended the author- 
ity conferred on them by the terms of the statute, defining and regu- 
lating their powers, whether such acts were fraudulently or arbi- 
trarily done, they would be ultra vires, and for such additional reason 
stricken with nullity under the views and conditions we have heretofore 
expressed. C. C. 438, 439. 

The board of school directors, of which the defendant was a mem- 
ber and an officer, was but the agent of the State for the administration 
and disbursement of this trust fund, and its faithful application to the 
purposes and objects to which it had been consecrated by law, for the 
benefit of those for whom it was created. No part of this fund belonged 
to the board or its officers, and they had no right or authority to touch 
one cent of it except to appropriate it to the objects to which the law 
devoted it. The provisions of that law were their sole guide, and by 
its limitations and restrictions they were absolutely bound. 

We will proceed to subject the alleged illegal charges in the ac- 
counts or statements rendered by the defendant and allowed him by the 
board, to the test of these plain and recognized rules, which should 
govern all settlements of this kind. 

Though in the petition the aggregate of the alleged errors charged 
are made to swell up to a very large sum, yet in the argument before 
this Court, the contest has been narrowed down to a few particulars. 
These are: 1st. As tosums shown to have been received by the defendant 
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from the State, and never accounted for at all in the’ settlement, or not 
legally accounted for. According to our computation, these sums 
amount to $900 32, including the deficits in the several different funds, 
as classified or distinguished by the statute. Of this total, the sum of 
$661 45, the defendant alleges in his answer and argues in his brief, was 
the amount of the discount on the warrants which he received and 
which represented the ‘interest fund.” And the evidence renders it 
probable that it was so represented to the board at the time of the set- 
tlement, and for this reason was allowed. Yet, upon the trial of the 
case in the court below, though the issue was made with regard to it, 
there was not a particle of evidence offered to establish the claim of the 
alleged discount; and the defendant, who, of course, must have known 
the fact, if it existed, was entirely reticent on the subject when giving 
his testimony as a witness. Under these circumstances, it was improp- 
erly allowed him in the settlement, and the court a qua rightly so held. 
The records of the Auditor’s office, an abstract of which is in evidence, 
show the amount the defendant received in warrants, and with which 
he should have been charged in the settlement, and is properly charge- 
able now, in the absence of any evidence that he realized a less amount 
for them than their face value. 

2d. $869 12 was allowed the defendant in the settlement for con- 
tingent expenses, which were explained by a member of the committee 
which made the settlement, and who was sworn as a witness on the trial 
of the case, to mean compensation to the treasurer “for trouble had by 
him in getting the money and disbursing same;” and the further sum 
of $703 92 allowed for his salary as secretary and treasurer during the 
term of his service, and further amounts, aggregating $417 44, were 
allowed him as commissions on the sums disbursed by him; the total 
allowances on these several accounts amounting to $1990 48. 

Respecting the itera for contingent expenses above stated, the judge 
a quo in his opinion uses the following language, which we fully indorse: 

“It also appears from the said written statements of defendant that 
he claimed credit for contingent expenses for each year from 1870 to 
1875, inclusive, aggregating $869 12, and that this was allowed him in 
the settlement. According to the evidence of Balton, it was for receiving 
and disbursing the funds. This allowance by the board was illegal and 
null, and, if not a fraud, was an unwarranted use of the public funds. 
The necessary contingent expenses of the board should have been al- 
lowed and paid, as the law directs, upon the warrant of the President of 
the board, drawn upon the treasurer. But, in the country, the contin- 
gent expenses of such a body are very small, if anything at all. They 
generally meet in the courthouse, or some office, without charge; and it 
is a fact known to every one, whoever observed such things, that there 
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is absolutely no expense attending such boards. All blank forms, blank 
books, etc., are furnished by the superintendent of public education at 
the public expense. Yet the school board paid it, without any warrant 
of law, for receiving and disbursing the public school fund. It was some 
trouble, doubtless, to receive and disburse the funds; but when the de- 
fendant became a member of the school board, he incurred the obliga- 
tion of performing all the duties of that position without any other 
compensation than that allowed to any other member of the board as 
provided for by law. The law allows no such compensation.” 

It is very evident that this claim for contingent expenses, as well as 
the other items last enumerated, were really claims for compensation; 
and were allowed in direct violation of law, which, in express language, 
forbids such compensation. Act 6, Sec. 26 of 1870; Act 8 of 1871. Itis 
true, that the Act of 1870, which contains the prohibition, was amended 
by Act of 1871, by which the treasurer might receive and the board allow 
compensation for his services, but it could not exceed $100 per annum, 
and it must be paid out of the local or parish school fund. It appears 
in this case there was, at no time during the term of service of the de- 
fendant, any local or parish fund, which is a fund derived from a local or 
parish tax, as provided by the school laws; but these entire amounts 
were retained by the defendant out of the general or State funds. No 
comment is necessary to show the illegal and fraudulent character-of 
this claim. It is impossible not to see the palpable infraction of the law 
in its allowance. 

3d. There are seven receipts in the record, given by the defendant 
individually to himself as treasurer of the school board, covering sums 
amounting in the aggregate to several thousand dollars. In the settle- 
ment, he was allowed credit for the entire amount. The law expressly ~ 
requires that all such disbursements, if proper or really made, should 
be evidenced by warrants drawn by the President of the board on the 
treasurer; but, notwithstanding the irregularity of such vouchers, they 
were all allowed by the board, and this allowance was not rejected by the 
court a qua on the trial of this case, except as to certain items amount- 
ing in the aggregate to $176. The entire falsity of the receipts to this 
extent was shown to the satisfaction of the judge a quo, who struck out 
the credit claimed therefor, and we see no reason to doubt the correct- 
ness of his conclusfon in this respect. The balance of the credits 
claimed under these singular vouchers, were allowed because there was 
no evidence to disprove their reality, and the main credit covered by 
them was admitted by pluintiff’s counsel. , 

These several sums rejected from the settlement, as illegally allowed 
by the board, make up the amount of the judgment rendered by the 
lower court against the defendant. 
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III. In regard to the plea of estoppel, set up in the answer and 
strenuously urged in argument, there might be great force in it, if the 
premises on which it is based, were correct and well founded. For 
instance, if it were a fact that the board of school directors made a full 
and final settlement with the defendant and gave him a complete dis- 
charge, and then took possession of his books, papers and vouchers, 
and withheld or lost them, and, after such action on their part and 
after waiting for years, they brought suit to rescind the settlement 
made and discharge granted, we repeat, there would be much force in 
the plea, under such a state of facts. But such are not the facts. The 
settlement was made and the discharge given, it is true, but it is a mat- 
ter of dispute as to whether any books and vouchers and warrants 
were produced at the settlement, and if any were produced, what they 
consisted of. Be this as it may, it is quite certain there is no evidence 
of any personal delivery by the defendant to the board of any books or 
papers, or of their taking them into their possession, with the excep- 
tion of the statements or accounts referred to, on which the settlement 
was made, and the seven receipts mentioned, which were subsequently 
found in the keeping of the secretary of the board who succeeded the 
defendant. On the contrary, the evidence leaves no doubt that the 
books were, subsequently to the settlement, taken to the office of the 
defendant, and were, presumably, in his possession; and, by his own 
testimony, it is shown that all or a portion of his vouchers or warrants 
he carried with him to New Orleans. What finally became of the books, 
warrants, &c., is a profound mystery. The defendant certainly gives no 
satisfactory account of their loss, nor did he do so in response to the 
proceedings taken against him to compel their production. In the con- 
dition the matter stands, the defendant can claim nothing in his favor 
on account of the disappearance of these books and documents. 

We are satisfied, from the evidence in the record, that this school 
board matter and defendant’s connection with it, and the settlement 
made, were subjects of great public interest in the parish of Union, as 
well as of great personal interest to the defendant. If these books and 
papers were the means of his protection and vindication against popu- 
lar clamor and criticism, as well as against personal liability, in the 
event of an attempt to disturb the settlement, which, surely, under the 
circumstances, might not seem to him improbable, it might well excite 
surprise that some care was not taken by him to preserve these books, 
documents and evidence, which, according to his theory, in the con- 
tingency that might arise and, in fact, did arise, would prove of such 
inestimable value to him. 

There certainly was no possible malice or intent on the part of the 
board to destroy these documents, and it is impossible to believe that 
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public functionaries would play such a part as to destroy or withhold 
the documents and then take measures to compel the defendant to pro- 
ducethem. The defendant cannot certainly avail himself of the cireum- 
stance of this loss, to claim an immunity from suit when viewed in the 
most favorable light to him, the evidence fully satisfies us that he at 
least contributed to the loss by his own laches or utter indifference. 
Besides, as to this question of estoppel, we are thoroughly satisfied that 
the books and all the vouchers in the world could not save him from 
liability, for nearly the entire amount adjudged against him. From what 
we have stated above, it appears that almost the whole judgment was for 
illegal charges for compensation and the discount claimed on the warrants. 
As to the former, no voucher or written evidence of any kind could justify 
or legalize such charges; and, as to the latter, we cannot presume that 
any missing document could supply more satisfactory proof than the 
defendant, as a witness, could have furnished by his own testimony, if 
the fact was that the warrants had been discounted as represented. 

IV. There were several more bills of exception taken to the ad- 
mission and exclusion of evidence, but from the views expressed, it will 
be to those conversant with the record, apparent that the questions 
raised by them have little or no bearing in the determination of the 
case, and the consideration of them becomes unnecessary. : 

V. There is a motion to amend the judgment, filed by plaintiff, by 
increasing the amount thereof. This motion is supported by an ingen- 
ious statement and calculation, which apparently establish the proposi- 
tion embraced in the motion; but after a thorough examination and 
re-examination of the evidence on the points suggested, we are not fully 
satisfied that there is error in the judgment to the plaintiff’s prejudice, 
but conclude that substantial justice has been done in the matter, and 
that the judgment should not be disturbed. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed with costs. 
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right of Appellees to submit the property to the judgment for $234, and that this Court 
has no jurisdiction. 


PPEAL from the Third District Court, parish of Union. Graham, J. 


W. R. Rutland for Appellees. 
Jas. A. Ramsey for Appellants. 
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On Motion To Dismiss. 


The opinion of the Court was delivered by 

Pocué, J. Plaintiffs move to dismiss this appeal on the ground that 
the matter in dispute is not appealable to this Court. The object of the 
suit is to recover judgment in the sum of $234 84 against the defend- 
ant Arent, and for the nullity “as to its effect” on plaintiffs, of a transfer 
of property acknowledged to exceed in value the sum of one thousand 
dollars, made by the defendant Arent to his co-defendants, D. Stein & 
Co., who have taken the present appeal from a judgment against 
them. 

They contend that the issue presented by the pleadings is the 
validity or the nullity of the transfer to them by Arent of property 
worth more than one thousand dollars, and that, therefore, they have 
an appealable interest in the suit. 

The test of our jurisdiction is to be found in the nature of the relief 
sought by plaintiffs, and the pecuniary amount of the effect which may 
result therefrom to appellants. 

Plaintiffs do not seek to absolutely annul the transfer complained 
of, but seek to avoid its effect as to themselves. In other words, their 
object is to subject to their judgment of $234 84 the property of their 
debtor, alleged to have been fraudulently transferred to appellants. 

The relief which they seek, is defined by Art. 1977, C. C., which pro- 
vides that “the judgment in this action, if maintained, shall be that 
the contract be avoided as to its effect on the complaining creditors, and 
that all the property taken from the original debtor’s estate, by virtue 
thereof, or the value of the property to the amount of the debt, be 
applied to the payment of the plaintiff.” 

It ie, therefore, clear that the only issue between plaintiffs and 
appellants is the right of the former to enforce the execution of their 
judgment of $234 84 against property held by appellants and acquired 
by them from Julius Arent. 

It is equally clear that we can render no judgment under the issues 
presented, which could affect these appellants in any sum exceeding the 
amount of plaintiffs’ judgment, exclusive of interests and costs; and 
we cannot escape the conclusion that the matter in dispute is not within 
our jurisdiction, and that the motion to dismiss must prevail. 

It is, therefore, ordered that this appeal be dismissed at appellants’ 
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No. 1017. 
Tue StTaTE oF LOUISIANA vs. HENRY JACKSON. 


Evidence of the dangerous character of the deceased, in a charge of murder, is not admissible in . 
justification of the accused, on account of threats and hostile demonstrations made by 
the deceased prior to, and disconnected from, the time of the killing, unless followed by 
some assault or hostile demonstration on the immediate occasion of the killing, tending 
to produce upon the mind of the accused the impression that he was in instant danger, 
which could only be averted by the killing of his adversary. 


| eae from the Third District Court, parish of Union. Graham, 
J. 


Allen Barksdale, District Attorney, for the State, Appellee. 
G. H. Ellis and G. A. Kilgour for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The defendant appeals from a conviction and sentence 
for manslaughter. The error complained of, is presented by two bills of 
exception, one to the refusal of the judge to admit evidence offered to 
prove the dangerous character of the deceased, and the other to the 
refusal by the judge of a new trial on the same ground. 

In the arguments, oral and written, of counsel, large latitude was 
taken in the statement of facts bearing on the question. 

Of course, we are strictly confined to a consideration of the facts as 
stated in the bills of exception signed by the judge. We epitomize 
phese as follows: Defendant and deceased had a quarrel in the evening. 
There was no physical collision, but deceased was in a violent passion, 
and entered his house and got his gun, threatening to shoot the defend- 
ant, but was disarmed and prevented from doing so by his wife and a 
neighbor. Toa proposition of defendant to settle the matter, deceased 
replied that it could only be settled with shot-guns, and that he would 
take defendant’s life before daylight. Defendant thereupon left, went 
to his own house, some one hundred yards distant, and thence went to 
the house of his employer about a quarter of a mile off. While there, 
he received a message that deceased had been to his house with his gun 
‘ and inquired for him, and was waiting on defendant’s road, ready for 
his return; and a witness also testified that he had seen the deceased 
sitting, with his gun, on that road. Defendant then borrowed a shot- 
gun and started off, not exactly in the direction of his own house, came 
to where the deceased was, near his (deceased’s) house, and shot him 
down. The evidence showed that, before the time of the killing, de- 
ceased had returned to his own house, had put his gun away, and was 
out near his house, when the defendant came up and shot him. At the 
time of the killing, deceased was not making any attack upon defend- 
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ant, and was not doing any act indicating his intention to carry into 
effect his threats to take defendant’s life. 


Under this state of facts, the judge rejected the evidence offered 
by defendant to prove the dangerous and desperate character of the 
deceased, on the ground that “the evidence showed that there was no 
actual attempt or act, on the part of the deceased, at the time of the 
killing, to carry into effect the threats he had made against the defend- 
ant, or to indicate, at the time, an intention to carry into execution said 
threats.” For the same reason, the new trial was refused. 


It is manifest that the character of deceased, however desperate, 
could not afford the slightest justification for killing him under the cir- 
cumstances above disclosed; and as evidence of such character is only 
received in exceptional cases, as an element of justification, the evidence 
was properly rejected. 


We know of no case in which it has ever been held that threats and 
hostile demonstrations prior to and disconnected from, the time of the 
killing, could lay the foundation for the introduction of such evidence, 
unless followed by some assault or hostile demonstration on the imme- 
diate occasion of the killing, tending to produce, upon the mind of the 
accused, the impression that he was in instant danger which could only 
be averted by killing his adversary. 

Whatever reason defendant had to believe that the deceased was 
his implacable enemy and intended to kill him, the law did not justify 
him in anticipating the attack, in taking the Jaw into his own hands, and 
in shooting deceased down on sight, without waiting for any demonstra- 
tion of immediate hostile intention. In such case, if defendant would 
avert a danger to his life, threatened, but not instantly impending, he 
had the opportunity, and it was his duty, to invoke the interposition of 
the law, which affords appropriate redress under such circumstances. 
If he prefer to avoid the aid of the law, and to rely upon his individual 
right to repel attack, he must wait until the attack is made or attempted, 
before he can exercise such a right. Wharton, C. L., 3487. “The be- 
lief that a person designs to kill me,” says Chief Justice Ruffin, “ will 
not prevent my killing him from being murder, unless he is making 
some attempt to execute his design, or at least is in apparent situation 
so to do, and thereby induces me to think that he intends to do it im- 
mediately ”—meaning, by situation, that, “by some act or demonstra- 
tion he indicates, at the time of killing, a present intention to carry out 
such purpose.” State vs. Scott, 4 Jud. Law, 407,; Harrison vs. State, 24 
Ala. 67; Wharton’s C. L. 493. 

Manifestly, the dangerous character of the deceased could, in no 
manner, alter or affect the application of these principles, and evidence 
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thereof was irrelevant and inadmissible, under the circumstances of this 
case, for any purpose. 

There is absolutely no conflict of authority as to the correctness of 
the judge’s ruling, and it is confirmed even by the cases quoted by de- 
fendant’s counsel. 5 An. 589; 9 An. 46; 10 An. 453; 12 An. 679; 21 An. 
473; 29 An. 593; 30 An. 341, 679; 31 An. 302, 379; 32 An. 1084, 1098, 1177. 

Judgment affirmed. 








No. 1114. 


F. P. Stusss vs. J. E. McGurre, SHERIFF, ET AL. 


On Motion To Dismiss, 


In a suit in which the Plaintiff claims $964, and the defendant admits his indebtedness to the 
amount of $600, the matter in dispute is the difference between these two sums, and the 
case is, therefore, not appealable. 

A seizing creditor, whose judgment, for $964, is enjoined, cannot, upon dissolution of the 
injunction and rejection of his claim for the statutory damages, appeal to this Court on 
the ground that the damages, added to the amount of the judgment, make up the appeal- 
able sum. 


PPEAL from the Fifth District Court, parish of Ouachita. Rich- 
ardson, J. 


Talbot Stillman and H. H. Russell for Plaintiff and Appellee. 
J. T. Ludeling and J. H. Dinkgrave for Defendants and Appellants. 
Motion To Dismiss. 


The opinion of the Court was delivered by 

Pocué, J. A statement of the leading features of this case is neces- 
sary to a proper understanding of the motion made by plaintiff for the 
dismissal of this appeal, on the ground that the amount in dispute is 
under our jurisdiction. 

In 1879, plaintiff bought of W. H. & B. T. McEnery their interest 
in a tract of land known as the Magenta Plantation, situated in the 
parish of Ouachita. 

Among other considerations stipulated in the act of sale, the pur- 
chaser assumed the payment of a mortgage affecting the property sold, 
securing the payment of five promissory notes, amounting together to 
$1029 84, held by Miss M. H. Hemkin, and recognized by judgment 
rendered on the confession of her debtors. 

A portion of the land thus purchased by plaintiff, having been 
seized under a writ of ji. fa. issued in execution of Miss Hemkin’s judg- 
ment, plaintiff enjoined the sale, and urged among other grounds, that 
the writ should have been credited with the sums of $200, $225, and 

69 
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$41 95, paid at divers times on account of said judgment; and he 
further alleged that Miss Hemkin had agreed with her debtors, his ven- 
dors, to accept $600 in full satisfaction of her claim, in capital, interests 
and costs; and concluded by tendering the payment of said sum. 

For answer, the defendant admitted the credits alleged by plaintiff, 
and specially denied the agreement under which it was alleged that she 
had consented to accept $600 in full of her claim, and concluded by | 
praying for the dissolution of the injunction, with twenty per cent dam- 
ages, and for $100 as attorneys’ fees. The judgment of the lower court 
dissolved the injunction, but allowed no damages to the defendant, who, 
complaining of that feature of the judgment, took an appeal returnable 
to this Court. Plaintiff, on the other hand, complaining of the dissolu- 
tion of his injunction, took an appeal returnable to the Circuit Court of 
Appeais. Our inquiry, under the pleadings, must be directed to the 
question as to what is the amount in dispute in the case. 

Appellant contends that, attributing the part payments, first to the 
interests accrued up to the date of such credits, the balance due on the 
judgment at the time the writ issued, was about $964, which sum with 
the addition of the damages prayed for, would foot up the amount in 
dispute over one thousand dollars, 

But plaintiff in injunction does not seek to disturb the judgment in 
execution, and under the pleadings, we can render no decree which | 
could in any manner add to, or detract from, the scope and binding 
effect of that judgment, the amount of which could not, therefore, be - 
invoked as a test of our jurisdiction. 

Plaintiff acknoWledges an indebtedness of six hundred dollars, and 
no more, on the mortgage and judgment assumed by him, under the 
effect of the alleged agreement, between his vendors and their creditor, 
Miss Hemkin. 

Defendant denies the existence of such an agreement, and contends 
that her claim amounts to $964. 

It, therefore, follows that the amount in dispute is the difference 
between the indebtedness judicially acknowledged and admitted by 
plaintiff and the amount claimed by the defendant, in other words the 
sum of three hundred and sixty-four dollars. 

Admitting, for the sake of argument, as urged by defendant, that 
plaintiff's injunction, having stayed execution of the whole amount of 
her claim, amounting in principal to $964; and that, in consequence, that 
amount is the real matter in dispute, as well as the damages which she 
claims, and which, she alleges, should be added thereto as the proper test 
of our jurisdiction, we answer that the damages which depend upon the 
theory fhat the injunction was wrongfully obtained, cannot be cumulated 
with the amount covered under plaintiff's demand, which rests upon the 
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contrary theory. The two elements are contradictory and cannot co- 
exist; they cannot, therefore, be cumulated for the purpose of deter- 
mining the appealable amount in controversy. The demand for damages 
on the dissolution of the injunction cannot be regarded otherwise than 
as a plea in reconvention, which, as a separate demand from the relief 
sought by plaintiff, is insufficient in amount to give us jurisdiction. We 
assume, as an undisputable proposition, that the object of the late consti- 
tutional Convention in creating Circuit Courts of Appeal was to relieve 
this Court of jurisdiction over suits in which the amount in dispute did 
not clearly exceed one thousand dollars, exclusive of interest, with a 
view to diminish our docket, and to afford to litigants in that class of 
cases the advantage of a more economical and speedy trial of their 
causes. 

And we are of opinion that any rulings of this Court, extending our 
jurisdiction to cases not appealable to this Court, beyond reasonable 
doubt, would defeat the object sought to be accomplished by that pro- 
vision of the Constitution. In following the rules which have heretofore 
guided our interpretation of such questions, we have not curtailed, but 
on the contrary, bave facilitated the exercise of the constitutional right 
of appeal. 

In this case, the amount in dispute is far from exceeding one thou- 
sand dollars, and hence we have no jurisdiction. 

It is, therefore, ordered that this appeal be dismissed at appellant’s 
costs. 


No. 1012. 
Huey & WIsE vs. PoticE Jury oF JACKSON ParRIsH. 


On Morton To Dismiss. 


The Clerk's defective Certificate is cured by the agreement of Counsel that, ‘“‘the Transcript, 
as made out, is suflicient.” 
ON THE MERITs. 
A judgment creditor of a municipal Corporation is not entitled to a Mandamus to compel the 
assessment and levy of a tax to pay his claim, when a tax, sufficient to that effect, has 
already been assessed and levied, but has not been fally collected. 31 An., 709. 


| oe from the Fourth District Court, parish of Jackson. Bridger, 
J. 


J. B. Holstead for Plaintiff and Appellant: 


When the petition shows that a judgment was rendered against a parish during the exist- 
ence of the law for a special judgment tax, and that there is no provision made for its 
satisfaction, there is a cause of action against the police jury of the parish to cause a 
special tax levied and collected for that purpose. 31 An. 709, 765; 32 An. 884. 
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Act No. 56, Extra Session of 1877, does not repeal section 3354 of the Revised Statutes, order 
ing the levy of a special judgment tax. 

Any plea interposed against a mandamus proceeding is an answer, and the answer in such 
cases must contain all the defences intended. C. P. 842, 843; L. D. 390-9; 18 An. 195. 
When the answer in a mandamus proceeding is insufficient, either from the want of evidence 

or allegations, the writ should be made absolute. 

A tax collector cannot be forced to the collection of an illegal tax, and a parish tax assessed 
in the absence of a levy by the police jury is an illegal tax. R.S. 2743, 8th §; 30 An. 
1103. : 

A special assessment, including a levy for other purposes, is illegal and a radical defect. L. 
D. 711-6-7, supra; and 711-4, infra. 

An assessment without a description of property is illegal, and cannot be collected. Act No. 
34 of Extra Session 1877, section 2. 

The acts and doings of a police jury can only be shown by written evidence incorporated 
into ordinances. 

When a written instrument has been lost or destroyed, parol testimony can only be received 
to prove its contents. 

The assessment roll is the best evidence of who are taxpayers and who own taxable property. 


Richardson & McEnery and Thomas O. Benton for Defendant and 
Appellee: 


First—Motion to dismiss should prevail, as certificate does not assert that the transcript con- 
tains the evidence adduced on trial, and is otherwise fatally defective. 

Second—A mandamus cannot issue to enforce a new assessment to satisfy a judgment, whilst 
an assessment for this purpose is still in existence and a large portion of that tax uncol- 
lected. 

Third—To force the levying of a tax above the constitutional limit, in order to satisfy a judg- 
ment, it must be shown and proved that the judgment was based on a contract. 





On Motion to Dismiss. 


The opinion of the Court was delivered by 

Topp, J. The motion to dismiss the appeal is on the ground of a 
defective certificate by the Clerk of the District Court. The defect sug- 
gested is apparent on the face of the certificate; but we consider this 
cured or waived by the agreement of counsel, found in the record, which 
provides for the bringing up an original book with the transcript, and 
expressly stipulates that “the transcript, as made out, is sufficient.” 


The motion to dismiss is, therefore, denied. 


ON THE MERITS. 


This is a proceeding by mandamus to compel the police jury of the 
parish of Jackson to levy a tax to pay the balance of a judgment held 
by the relators against the parish. 

The judgment sought to be enforced was rendered on or about the 
7th of May, 1874, for $6054 56, of which $2721 05 was to be paid by the 
parish of Jackson, and the balance by the parish of Lincoln. A tax of 
123 mills on all the property subject to taxation was levied by the police 
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jury to pay this judgment soon after its rendition, under which about 
$1600 was collected and paid on the judgment. 

The police jury resist the levy of a new or additional tax, on the 
ground that the tax already levied was sufficient, if collected, to pay 
the entire debt, and that, until this previous levy and assessment was 
exhausted, the relators were not entitled to another one. 

The evidence shows that the first assessment to pay this judgment 
was not enforced against all the taxpayers, who were able to pay the 
tax, or in other words, was not exhausted. 

The issues and facts of this case assimilate it very closely to that of 
Dupérier against the Police Jury of Iberia Parish, 31 An. 709. In that 
case, as in this, the judgment creditor sought to compel the parochial 
authorities to a new levy to pay a judgment for which provision had 
been made by a previous assessment, which had not been exhausted. 
In this decision we find the following language: “The plaintiff should 
have proceeded against the tax collector to compel him to collect the 
whole of the assessment and levy of the three-mill tax, which had been 
made for the express purpose of paying her judgment. The law pro- 
vides ways and means for the collection of taxes, and until these are 
exhausted, the plaintiff or relator cannot rightly demand other process 
for the enforcement of her claim, than that already given, and which the 
police jury have endeavored to effectuate by complying with the man- 
date of this Court to levy a tax to pay it.” 

The relators complain that the assessment in question was invalid; 
but the fact that it was enforced to the extent of paying more than half 
of their debt, and that its legality was never questioned by the tax- 
payers, so far as the record discloses, leaves him without cause of com- 
plaint on this ground, and until such issue is presented to us by resist- 
ance on this ground, or by proper proceedings otherwise, we do not feel 
authorized to pass on it. 

The justice of the relators’ debt has been recognized by the proper 
authority, and provision made for its payment. If they should pursue 
the remedy pointed out, and the provision made should prove inade- 
quate for the satisfaction of their debts, then they may apply with con- 
fidence, under a proper showing, for the relief which we are compelled, 
under the state of facts shown, now to deny them. 

We do not construe the judgment of the lower court as affecting in 
any manner the validity or existence of the relators’ claim or judgment, 
and of their right to enforce it by the proper proceeding; and so con- 
struing it and finding no error therein, it is affirmed with costs. 
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No. 639. 


H. Brock vs. L. FitcHe. 


A debtor, who hus been adjudicated a bankrupt, under the bankrupt law ot the United States, 
when sued in the State Courts, can interpose his plea at any time before judgment. Such 
defense needs not be heard in limine, under the rules of pleading of our State law. 


PPEAL from the Fifth District Court, parish of Richland. Rich- 
ardson, J. 


Boatner & Liddell for Plaintiff and Appellant: 

First—After default taken, and answering to the merits, the defendant can not plead any 
exception which is dilatory in its nature. 

Second—A fter answering to the merits setting up payment, it is too late for the defendant to 
plead a certificate of protection from the Bankrupt Court, of which he was in possession 
before and at the time of the institution of the suit. 

Third—Such an exception is dilatory in its character and must be plead in “ limine litis. 

Fourth—After answer filed pleading payment and extinguishment of the debt, 1t is too late to 
file an exception that plaintiff, having proven his debt before the register in bankruptcy, 
cannot sue the bankrupt defendant. 

Fifth—Such an exception is peremptory only as to the form of procedure, and should have 
been plead in “ limine litis”’ before answering to the merits. 

Sixth—The certificate of protection and discharge to the bankrupt debtor, are defenses differ- 
ing in force and effect, and to be of any avail must be properly plead, else they will not be 
noticed. 27 An. 571; 26 An. 41. 

Seventh—It is inconsistent with the plea of payment and extinguishment of the debt, to except 
to plaintiff’s suits on the ground that he has proven his demands before the register in 
bankruptcy—the pleas are contradictory. 

Eighth-—The benefit of bankrupt proceeding, protection and discharge, are personal to the 
debtor, and may be either waived or lost like other legal rights, by improper pleading. 
26 An. 41; 3 An. 208. 

Ninth—A bankrupt debtor when sued in a State Court, cannot after answering to the merits, 
pleading payment, ask to have the proceedings stayed, especially where his pleadings show 
that he has been adjudged a bankrupt nearly three years, and does not allege that he has 
made application for, or expects to obtain, his discharge. 

Tenth—Defendant cannot make up the issues in a case, and then object to the court’s passing 
on them. 


Wells & Williams for Defendant and Appellee: 


A creditor proving his claim in bankruptcy cannot, after the commencement of proceed- 
ings, sue the bankrupt in a State court until the proceedings have been’ terminated 
without a discharge or after a discharge has been refused. Revised Statutes of the 
United States, sections 611, 5105, 5106; Bump on Bankruptcy, pages 92 and 93, 5th ed.; 
Shelly & Co. vs. Bayly & Pond, 32 An. 1171. 


Miller, Finney & Miller on same side. 


The opinion of the Court was delivered by 

Fenner, J. Defendant.is an adjudicated bankrupt whose bankrupt 
proceedings were pending, undetermined, at the time when this suit was 
instituted. Plaintiff, a creditor, after proving his debt in the bankruptcy, 
brought this suit. Defendant, without pleading the protection of his 
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bankrupt proceedings, filed answer to the merits. Thereafter, before 
trial or judgment, he filed his plea that he had been adjudicated a 
bankrupt, that his proceedings were pending, the question of discharge 
undetermined, that plaintiff had proved his debt, and could not, there- 
fore, maintain this suit. 

The plea was sustained and the suit dismissed. 

Plaintiff appeals and assigns, as error, that the plea was in the na- 
ture of a dilatory exception or of a peremptory exception founded on 
form of procedure, which should have been pleaded in limine litis, and 
could not be heard after issue joined by answer to the merits. 

State rules of pleading cannot be invoked to deprive a citizen of a 
right or privilege conferred by a law of the United States, passed in 
in pursuance of the Constitution, which is the paramount law of the 
land. " 

Article 5105 U. 8. Revised Statutes expressly provides: “ No cred- 
itor proving his debt or claim, shall be allowed to maintain any suit at 
law or in equity therefor against the bankrupt ”—meaning, as established 
by judicial interpretation, during the pendency of the proceedings. 

It has been held that the protection of this statute must be claimed, 
by special plea, by the bankrupt, but the industry of counsel has dis- 
covered no authority holding that such plea may not be filed at any 
time before judgment, or that it is waived or renounced by answer, nor 
can such proposition be sustained. . 

The bankrupt, when he files this plea, simply claims the enforce- 
ment of a constitutional law of the United States, paramount to all 
State legislation. The State law can neither repeal this statute, nor 
limit its operation, nor impose conditiuns upon its enforcement. 

This plea, in its nature, has no relation whatever to the question of 
indebtedness vel non. It can present no inconsistency with any prior 
answer, whether it admitted or denied the debt or pleaded the extin- 
guishment thereof. For the maintenance of the plea, it is sufficient 
that the creditor should have proved “ his debt or claim,” and whether 
the bankrupt admit, or deny, or plead extinguishment of, the claim, does 
not affect the case. He hasa privilege, which he may exercise or not, 
at his option; but-we know of no law, principle, or authority, which de- 
prives him of free option at any time prior to judgment in the suit. 

Authorities are conflicting as to whether the relief, to which the 
defendant is entitled, is a dismissal of the suit, or a stay of proceed- 
ings. 

As the plaintiff had proved his debt, we will adhere to the precedent 
in Shelly vs. Bayly & Pond, 32 An. 1171, which was followed by the Dis- 
trict Judge, who dismissed the suit. In Fourchy vs. Bayly, 33 An., 
where we granted a stay, the creditor had not proved his debt. 
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We are asked to reserve to plaintiff the right to proceed against 
defendant upon obtaining leave of the bankrupt court. 

No such reservation is necessary or proper in our present decree, 
which deprives plaintiff of no right accorded him by law. 

The judgment of the court a qua, was entirely correct and requires 
no amendment at our hands. 

The judgment is, therefore, affirmed, at appellant’s cost. 








No. 1028. 


THe StTaTE oF LOUISIANA EX REL. WINTER & HUNTER vs. THE JUDGES OF 
THE CouRT OF APPEALS FOR THE SECOND CIRCUIT. 
The amount in dispute in this case being more than two hundred and less than one thousand 


dollars, the Court of Appeals is commanded by Mandamus to entertain jurisdiction and 
try the case. Similar to Lemle vs. Routon, Sheriff, et al., decided at same term. 


Diiicimcionn for writ of Mandamus. 


D. B. Gorham for the Relators. 
O. Mayo and W. W. Farmer, judges, Respondents. 


The opinion of thé Court was delivered by 

Bermupez, C.J. This is an application fora mandamus. The re- 
lators complain that the Court of Appeals for the Second District has, 
on the ground of want of jurisdiction, dismissed an appeal taken by 
them returnable to it. 

The judgment appealed from, is one perpetuating an injunction ob- 
tained by a surety ona delivery bond for $1080, arresting executions 
issued on two judgments in favor of relators, aggregating $895, exclu- 
sive of interest, and subject to a credit of $105, and levied on the 
property of the surety on the bond, alleged to have been duly for- 
feited. 

In the case of Isaac Lemle vs. J. P. Routon, Sheriff, et al., No. 998 
of the docket of this Court, (33 An., p. —,) which is the suit referred to 
by the relators, we held that, as the matter in dispute therein, viz: the 
validity of the judgments on which the writs issued, did not exceed 
one thousand dollars in capital, the case did not come within our appel- 
late jurisdiction, and was, therefore, within that of the Court of Appeals 
for the Second District. 

From the return made to the petition, we understand that our 
judgment in that case is acquiesced in, and that no objection is urged 
against granting the relief sought. It is manifest that cases in which 

the amount claimed, or the matter in dispute, exceeds two hundred 
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dollars, but not one thousand dollars, are not within the appellate juris- 
diction of this Court, but fall within that of Courts of Appeals, and that 
where appeals in such cases are dismissed in this Court, they must be 
tried by the Court of Appeals, if brought up in time when returnable 
thereto. Relators are entitled to the remedy asked, and we can afford 
it. 32 An. 180; 14 L. 483. 

It is, therefore, ordered and decreed that the alternative writ herein 
issued be made peremptory, and that, accordingly, the judges of the 
Court of Appeals for the Second District do reinstate the case men- 
tioned in the petition on the docket of said Court, assume and exercise 
jurisdiction over the same, and determine all the issues therein pre- 
sented, in the manner and form provided by law. 





